1st International Symposium of the AACC Secretariat
for Research and Development

OFA[OFAMANE AT ATALT = MK} ZHE2E =H|2| 2

Constitutionalism in Asia : Past, Present and Future
OfAlOt X[ o] &2l : mkA, §xlf 22|11 ofzl

Date : 10/30(Mon) ~ 11/2(Thu) | Venue : Seoul Global Center (9F)

Pl B e

" Constitutional Court of Korea







1st International Symposium of the AACC Secretariat
for Research and Development

OFA[OFAMANE AT ATALT = MK} ZHE2E =H|2] 2|

Constitutionalism in Asia : Past, Present and Future
OfAlOt X[ o] &2 : mkA, §xl|f 2|11 ofzl

Date : 10/30(Mon) ~ 11/2(Thu) | Venue : Seoul Global Center (9F)

e BN

" Constitutional Court of Korea




Day 1 (31 October 2017)

Time Program

09:30~10:00 | © Registration of Participants

O Welcoming Remarks
- Yi-Su Kim, Acting President of the Constitutional Court of Korea

O Congratulatory Remarks
- Raus Sharif, Chief Justice of the Federal Court of Malaysia

10:00~10:30 Opening - Han-Chul Park, Former President of the Constitutional Court of Korea
Ceremony - Giovanni Buquicchio, President of the Venice Commission
O Report on the AACC SRD
- AACC SRD
O Group Photo
10:30~10:45 Coffee Break

Diversity in Constitutional Justice : Differences among AACC Members

Chair : Jinsung Lee, Justice, Constitutional Court of Korea

O 1"PT : Bakyt Nurmukhanov
Secretary General, Constitutional Council of the Republic of Kazakhstan

0 2" PT : Raus Sharif

Chief Justice, Federal Court of Malaysia
10:45~12:15 | Session1 | o 3"PT : Kyaw San

Justice, Constitutional Tribunal of the Union of Myanmar
0 4" PT : Dorj Odbayar

Chairman, Constitutional Court of Mongolia

© 5" PT : Mukhabbat Gulzor
Justice, Constitutional Court of the Republic of Tajikistan

OQ&A

12:15~14:30 Luncheon

Protecting and Promoting Fundamental Rights through
Constitutional Adjudication

Chair : Dorj Odbayar, Chairman, Constitutional Court of Mongolia

0 1*PT : Mohammad Qasim Hashimzai
President, Independent Commission for Overseeing the Implementation of
the Constitution of Afghanistan

0 2" PT : Seo Kiseog

Justice, Constitutional Court of Korea

0 3" PT : Erkinbek Mamyrov
President, Constitutional Chamber of the Supreme Court of the Kyrgyz Republic

14:30~16:00 | Session 2

O 4™ PT : Sergei Sergevnin
Head of the Department of International Relations and Research of Constitutional
Review Practice, Constitutional Court of the Russian Federation

o 5" PT : Punya Udchachon
Justice, The Constitutional Court of the Kingdom of Thailand

OQ&A

16:00~16:30 Visit to the AACC Secretariat for Research and Development




Day 2 (I November 2017)

Time

Program

10:00~12:00

Session 3-1

International Human Rights Norms and Constitutional Adjudication :
Convergence and Divergence

Chair : Raus Sharif, Justice, Federal Court of Malaysia

O 1*PT : Wahiduddin Adams
Justice, The Constitutional Court of the Republic of Indonesia

o 2" PT : Ilwon Kang
Justice, Constitutional Court of Korea
O 3" PT : Hasan Tahsin Gékcan
Justice, The Constitutional Court of the Republic of Turkey

O 4" PT : Bakhtiyar Mirbabaev
Chairman, Constitutional Court of the Republic of Uzbekistan

0OQ&A

12:00~14:00

Luncheon

14:00~15:30

Session 3-2

International Human Rights Norms and Constitutional Adjudication :
Convergence and Divergence
Chair : Mohammad Qasim Hashimzai

President, Independent Commission for Overseeing the Implementation of
the Constitution of Afghanistan

O 1"PT : Sylvain Oré
President, African Court on Human and Peoples’ Rights

0 2" PT : Martin Nettesheim
Professor, University of Tiibingen

0OQ&A

Session 4

Necessity of Communication and Cooperation among Constitutional
Courts and Equivalent Institutions :
Focusing on Expert and Guest suggestions

Chair : Mohammad Qasim Hashimzai
President, Independent Commission for Overseeing the Implementation of
the Constitution of Afghanistan

O 1"PT : Akiko Ejima
Professor, Meiji University

0 2" PT : Chuljoon Chang
Professor, Dankook University

OCQ&A

15:30~15:40

Closing
Ceremony

O Closing Report
- AACC SRD

15:40~17:00

Visit to the Constitutional Court of Korea

19:00~21:00

Farwell Dinner




1st International Symposium of the AACC Secretariat for Research and Development
Constitutionalism in Asia : Past, Present and Future

Contents

Session 1
Diversity in Constitutional Justice : Differences among AACC Members

O Modern Trends of Development of the Constitutional Control in the Republic of Kazakhstan

- 1" PT : Bakyt Nurmukhanov Secretary General,Constitutional Council of the Republic of Kazakhstan

O Diversity in Constitutional Justice: Malaysias Experience

- 2" PT : Raus Sharif Chief Justice, Federal Court of Malaysia

O Comparative Studies on the Jurisdiction of the Constitutional Tribunal of the Republic of
the Union of Myanmar with Constitutional Adjudication of other Member Countries of AACC

- 3" PT : Kyaw San Justice, Constitutional Tribunal of the Union of Myanmar

O Constitutional Justice of Mongolia and its Features

- 4™ PT : Dorj Odbayar Chairman, Constitutional Court of Mongolia

O Constitutionalism in Tajikistan: Prospects for Development

- 5™ PT : Mukhabbat Gulzor Justice, Constitutional Court of the Republic of Tajikistan

Session 2
Protecting and Promoting Fundamental Rights through Constitutional Adjudication

O Protecting and Promoting Fundamental Rights through Constitutional Adjudication
-1"PT : Mohammad Qasim Hashimzai President, Independent Commission for
Overseeing the Implementation of the Constitution of Afghanistan
O Constitutional Court of Korea : Major Decisions on Ensuring Fundamental Rights

- 2" PT : Seo Kiseog Justice, Constitutional Court of Korea

O Protecting and Promoting Fundamental Rights through the Constitutional Adjudication :
on the example of the Kyrgyz Republic

- 3" PT : Erkinbek Mamyrov President, Constitutional Chamber of the Supreme Court of the Kyrgyz Republic

O The Role of the Constitutional Court in Protecting and Promoting Fundamental Rights
in the Russian Federation
- 4™ PT : Sergei Sergevnin Head of the Department of International Relations and Research of

Constitutional Review Practice, Constitutional Court of the Russian Federation

O The Research on “The Justice Administration Development of the Constitutional Court of
the Kingdom of Thailand”

- 5" PT : Punya Udchachon Justice, The Constitutional Court of the Kingdom of Thailand

11

21

31

41

51

65

73

89

105

119



Contents

Session 3-1
International Human Rights Norms and Constitutional Adjudication : Convergence and Divergence

O History, Practice, and Experience from the Implementation of Human Rights in Indonesia 131

- 1*PT : Wahiduddin Adams Justice, The Constitutional Court of the Republic of Indonesia

O The Constitutional Globalization in Korea 139

- 2" PT : Ilwon Kang Justice, Constitutional Court of Korea

O The Progress of Constitutionalism in Turkey 159

- 3" PT : Hasan Tahsin Gokean Justice, The Constitutional Court of the Republic of Turkey

O Legislation of the Republic of Uzbekistan on Correlation of the Norms of
the Constitution with the Norms of the International Treaties 165

- 4™ PT : Bakhtiyar Mirbabaev Chairman, Constitutional Court of the Republic of Uzbekistan

Session 3-2
International Human Rights Norms and Constitutional Adjudication : Convergence and Divergence

O The Role of the African Court in Shaping Constitutional Adjudication in Africa :
Promises for a Continental Judicial Dialogue 179

- 1*PT : Sylvain Oré President, African Court on Human and Peoples’ Rights

O Good Human Rights Governance: Which Agenda should a Supranational Human
Rights Court have? 189

- 2" PT : Martin Nettesheim Professor, University of Tiibingen

Session 4
Necessity of Communication and Cooperation among Constitutional Courts and
Equivalent Institutions : Focusing on Expert and Guest suggestions

O A Possible Cornerstone for an Asian Human Rights Court : The Deliberative Nature of the
Dialogue between Comparative Constitutional Law and International Human Rights Law
(a.k.a. Global Human Rights Law) 213

- 1*PT : Akiko Ejima Professor, Meiji University

O Globalized Constitutional Decision-making : a Way to Make Judicial Networks in Asia 231

- 2" PT : Chuljoon Chang Professor, Dankook University






Session 1

Diversity in Constitutional Justice :
Differences among AACC Members

Chair : Jinsung Lee,

Justice, Constitutional Court of Korea

1" PT : Bakyt Nurmukhanov

Secretary General,
Constitutional Council of the Republic of Kazakhstan

2" PT : Raus Sharif

Chief Justice,
Federal Court of Malaysia

3"PT : Kyaw San

Justice,
Constitutional Tribunal of the Union of Myanmar

4" PT : Dorj Odbayar
Chairman,
Constitutional Court of Mongolia

5™ PT : Mukhabbat Gulzor

Justice,
Constitutional Court of the Republic of Tajikistan






Session 1

Diversity in Constitutional Justice : Differences among AACC Members

Modern Trends of Development of the Constitutional
Control in the Republic of Kazakhstan

1" PT : Bakyt Nurmukhanov

Secretary General,
Constitutional Council of the Republic of Kazakhstan

11






Session 1
Diversity in Constitutional Justice : Differences among AACC Members

PyxoBoautenn annapara Koncrurynuonnoro Cosera Pecyosmkn Kazaxcran
Hypmyxanos b.M.,
KaHAWAAT IOPUAHYECKUX HAYK

CoBpeMeHHbIE TPEHAbI B Pa3BUTHH KOHCTUTYIHOHHOTI'O
KOHTpoJis B Pecniyosinke Kaszaxcran

[To3BonbTe MPUBETCTBOBATH Bac U BbIpa3uTh OnaromapHocTh Konctutynmonnomy Cymy
Pecny6nuku Kopest 3a npuriaiieHue v NpeKpacHyro opraHu3anuio padoThl.

51 xoten OBl Takke MO3APABUTH KOJUJIET 10 Accoluaiuu ¢ HadajaoM paboTsl Cekperapuara
10 MCCJICIOBAHMSM M PA3BUTHIO U TIOXKENIATh OOJIBIIHMX YCTIEXOB B IOCTHKCHHUH ITOCTABICHHBIX
LEJICH.

Ceronusamnuii GopyM MOCBSIICH aKTyaIbHOU Teme. B amoxy rmobanm3aiuu o0ecriedeHre
BCPXOBCHCTBA U HpaBOBOﬁ OXpaHblI KOHCTI/ITYIII/II/I, MpAMOro U HCMOCPCACTBECHHOI'O HeﬁCTBHH
€€ HOpM, 3alliTa OCHOBHBIX MPaB M CBOOOJ YEIOBEKa, OCHOB KOHCTHTYIIHOHHOTO CTPOS KaK
BaXHEHIIIME 3a]]aud OPTaHOB KOHCTHUTYIIHOHHOHM IOCTHUIIMHA UMEIOT 0COOYIO0 aKTyaJbHOCTh
U TIPENIONPEIeNISIIOT HEOOX0IUMOCTh TITyOOKOTO MCCIEI0BAHUS M COBEPIICHCTBOBAHMS
WHCTPYMEHTOB UX pPeaU3allHH.

Konctutyunonusiit koHTpodb B KazaxcTaHe BO3JOXEH Ha KBa3UCYJIeOHBIU
rocynapctBeHHbIl opran - Konctutyuuonusli CoBeT, NpUIIEAIIUNA HAa CMEHY
Koucturyuronnomy Cyny npu NpuHITHU JerdcTBYyronero OCHOBHOTO 3akoHa cTpaHbl B 1995
rOfy.

C MOMEHTa CO3/1aHusl OpraHu3allMOHHO-TIPaBOBbIe OCHOBBI KoHcTuTynmonnoro Cosera
HaXOJSTCs B MPOILEcCCe MOCTOSSHHOTO COBEpIICHCTBOBaHUs. Peann3oBanHbie B 3TOM
HanpaBJICHUU MEPbl ObLIM MPUHSATH B pAMKax KaK HallMOHAIbHBIX MOTPEOHOCTEH, TaK U
001X 3aKOHOMEPHOCTEH MUPOBOTO KOHCTUTYIIMOHHOTO Pa3BUTHUS.

Kak moka3piBaeT MeXAyHAapOJAHBIM ONBIT, OHUM M3 HalpaBJI€HUUN AajdbHEHIIEro
COBEPIICHCTBOBAHMS OPraHOB KOHCTUTYIIMOHHOM IOPUCIUKIINY SIBISETCS pACIIUPEHUE UX
IIOJTHOMOUYUH U KpyTa CyObeKTOB 0OpallieHusl.

B Kazaxcrane Takke HaOMIOmaeTCsl TEHACHIHS MOA3TATHOTO PACIIMPEHHS TMOJTHOMOUYUMA
OopraHa KOHCTUTYLUHOHHOTO KOHTpOJs. Tak, ONHUM U3 MOJIO)KEHUH KOHCTUTYIIHOHHOMU
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pedopmer 2007 rona siBunock npeaocrasienne Koncrutynuonnomy Cosery Kazaxcrana
mpaBa paccMarpuBarh Ha cooTBeTcTBHe OCHOBHOMY 3akoHY mocTaHoBieHuid [lapnamenTa u
ero Ilanar.

OuepenHble MeEpPBI IO MOJIEpHU3ALMH JeATenbHOCTH KoncTuTynimonHoro CoBera NpUHSTHI
B oToM roay. Kak Bam u3BecTHO, B Hayajie Tekyuiero roga B Kazaxcrane mo mHuMIMaTHBE
I'maBbI rocynapcTBa NpoBeeHa KOHCTUTYLMOHHAsA pedopma, KOTopas 3aTpOHYJIa U MPAaBOBBIE
OCHOBBI OPraHa KOHCTUTYLIMOHHOI'O KOHTPOJISL.

VYBenUUmIOCh KOMM4YecTBO cyobekToB oOpamieHust B Konctutyunonusiii CoBeT B Mopsijike
MOCJIEAYIOIIEr0 KOHCTUTYIIMOHHOTO KOHTpOJIsA. EciM paHblle K TAKOBBIM OTHOCHJIUCH TOJIBKO
CyZbl, TO Temepb MoA00HBIM MoIHOMOYMeM HajeneH Ilpesnnent PecnyOnuku, KoTopblil B
MHTEpecax 3alluThl IpaB U cBOOOJ YeIOBeKa M rpakJlaHhHa, 00ecreyeHns HallOHaIbHOU
0e30MacHOCTH, CYBEPEHHUTETa U LIEJIOCTHOCTU IrOCyIapcTBa HaMpaBisieT oOpalmieHus B
Konctutyunonusiii CoBeT 0 pacCMOTPEHHMHU BCTYNMBIIETO B CHJIYy 3aKOHA MJIM MHOTO
IIPaBOBOI'0 aKTa Ha cooTBeTcTBUE KOHCTUTYIIMU.

KoHCTUTYHIMOHHBIE U3MEHEHUS MpeJycMOTpenu o0s3aTebHOE MOJyUYeHHE
3akitoueHuss Koncturynuonnoro CoBera 0 COOTBETCTBUM IpeJiaraéMblX U3MEHEHUH B
Koncturynuio tpeboBanusam nyHkra 2 ctatbu 91 OcHOBHOro 3akoHa J0 MX BBIHECEHUS
Ha pecnyOnnkaHckui pedepeHayMm uiau Ha paccMmorpenue [lapnamenTa. B sToit ctaThe
KoHctuTynuu 3akpenseH nepeueHb 0co00 OXpaHAEMbIX KOHCTUTYLIMOHHBIX I[€HHOCTEH,
KOTOpBIE HE MOTYT OBITh M3MEHEHBI HM B KaKUX CIIy4asx: HE3aBUCUMOCTb rOCYIapCTBa,
YHUTAPHOCTh U TEPPUTOpHUATIbHAS 1ENOCTHOCTHh PecryOnuku, opma ee mpaBieHus, a TaKkxKe
OCHOBOIIOJIArarollue NPUHIHUIBL JeaTeabHoCcTH PecnyOnuku, 3anoxeHHbie OcHOBaTeIEM
HezaBucumoro Kazaxcrana, [lepseim IIpesunentom PecriyOnuku Kazaxcran - Enbacel, u ero
cTarTyc.

ITo nHunmaruse I aBbl rocygapcTBa UCKIIOYEH MyHKT 4 cratbu 73 KoHCTUTYIMH, KOTOPBIN
npenycmarpuai npaso [Ipesuaenra PecnyOnuku BHOCUTH BO3pa)K€HHUsS Ha pelIeHHUE
Koncturyunonnoro CoBera U peryjiupoBal MOPSA0K U MOCIEICTBUS UX PACCMOTPEHUS.
IIpunsTOoe peleHue npuaaeT OKOHYaTeabHbld xapakrep akram Koncturynuonnoro Cosera,
YTO COOTBETCTBYET OOLIEIPUHATHIM CTaHAAPTAM.

Bo MHOruX crpaHax B opraHbl KOHCTUTYIIMOHHOTO MPaBOCYAMS UMEIOT MPaBo o0pamarbes
rpaxnaane. Heckomnbko et Hazaq 3To Obuio cienano B Typuuu, YkpauHe u Ipyrux CTpaHax.

B psne rocynapcTB rpaxkaaHe oOpamarTces B OpraHbl KOHCTUTYIIHOHHOTO KOHTPOJIS
omocpeaoBanHo depe3 cyapl. B 2008 rony B Koncturynuw ®paHinun ObIJI0 BHECEHO
nononmHeHue (ctaths 61-1), cormacHO KOTOPOMY €CJIH B CBSI3U C PACCMOTPEHHEM KaKOTO-JIH00
JleJia B CyZie JIeJlaeTCsl YTBEPKIAECHUE O TOM, YTO TO WJIM MHOE MOJIOKEHUE 3aKOHA HAHOCHUT
yuiep6 rapantupyembsiM KoHCTUTyLHel mpaBaM M cBOOOJaM, 3alpoc 00 3TOM MOXKET OBITh
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nepenad B Koncturyunonnsiii Coser I'ocynapctBennbiM CoBeToM min KaccanuoHHbIM
Cynowm.

Cnenyer oTMETUTh, 4TO (PyHKUIMEN mocienytouiero kKoHTpoiast Konctutyunonunsiii Coser
Pecny6niuku Kaszaxcran Obl1 HajeneH ¢ camoro Havana, T.e. ¢ 1995 rona. B Kazaxcrtane
m000it cyn MmoxeT oOpatuthesi B Konctutyrmonnsiii CoBeT B mopsiake ctatbu 78 OCHOBHOTO
3aKkoHa, COIJIacCHO KOTOPOM Cyabl HE BIIpaBe MPUMEHSITh 3aKOHbl U MHbIE HOPMAaTHUBHbIE
MIPABOBBIE AKTHI, YIIEMJISIONINE 3aKperyieHHble KoHcTutynuei npasa u cBoOOIbI YeIOBEeKa
U rpaxjaanuHa. Kpome Toro, npeaimMeToM pacCMOTPEHHUS MOTYT ObITh HE TOJIBKO HOPMBbI
3aKOHOB, HO U JPYTUX HOPMATUBHBIX IIPABOBBIX aKTOB.

B nensix moiHOIEHHOTO MCHOJb30BaHUS MOTEHILMAJNA MOCIENYOMEro KOHTPois
COBEPUICHCTBYETCS MPOLECCYaTbHOE 3aKOHOJATENbCTBO CTPAHBI, PETYIUPYIOLIEE BOIPOCHI
oOpamienus cynos B Koncrutyuonnsiit Coset. B 2012 roay ITapnamentom PecnyOmuku Obin
IPUHAT CHELMAIbHBIA 3aKOH, HApaBJICHHbIN Ha NpUBEJEHHE YTOJIOBHO-IIPOLECCYaIbHOTO,
I'pak1aHCKOTO IPOILECCyaTbHOTO KOJIEKCOB, a Takxke Komekca 00 afiMHUHUCTPATUBHBIX
IIpaBOHAPYLIEHUSIX B COOTBETCTBUE C YIOMSAHYTOM cTarbel 78 KoHcTuTyLMu.

Koncturynmonnsim 3akoHoM oT 3 mitons 2013 roma B mporieccyanbHble 3aKOHBI ObLITH
BHECCHBI MOMPAaBKH, MPEeIyCMaTPUBAIOIINE MOJCPHU3AIUIO MOPSAKa OOpameHus CyaoB
B Konctutynuonusiit CoBeT, B YaCTHOCTH: CIy4Yau MPU3HAHUS HEKOHCTUTYIMOHHBIM
3aKOHa, MOJJIEXKAIIEero NPUMEHEHHUIO TI0 YTOJIOBHOMY JIely, OTHECEHBI K 00CTOATENbCTBAM,
HCKJTIOYAIONIUM MPOU3BOJCTBO MO YTOJIOBHOMY JI€y; 3aKperuieHa 00sI3aHHOCTh Cyla IpHu
HaJIMYMU XO0JaTaiicTBa CTOPOHBI 3aLIUTHI MPUOCTAHOBUTH MPOU3BOACTBO IO JEIY, €CIH
KonctutynuonnsiM COBETOM 1O MHHUIMATHBE APYroro CyAa MPUHSATO K MPOU3BOJCTBY
MIPENICTABICHUE O TPU3HAHUU YTOTO 3aKOHA HEKOHCTUTYIIMOHHBIM; YCTAaHOBJIEHA 00sI3aHHOCTh
CYZIOB OTKJIa/IbIBaTh CTa/IMIO MOCTAHOBJICHHS IPUTOBOPA B cayyasx, korjga KoHcTuTynmoHHbIM
CoBeToM 10 MHUIMATHUBE JIPYTOTO Cyla MPOBOAMTCS MPOBEPKA KOHCTUTYIIMOHHOCTH 3aKOHA,
MO/JIekKAIIET0 MPUMEHEHHIO TI0 YTOJIOBHOMY JI€Ty | JIp.

[Tocne oTMeueHHOW KOHCTUTYIIMOHHOW pedOpMBI B 3TOM ToJly BHECEHBI MOMPABKU B
3akoHonareabcTBO KazaxcraHa, pernmaMeHTupyrouee aAesaTeabHoCTh KOHCTUTYIMOHHOTO
CoBera, KOTOpBIE CO3AAIOT YCIOBUS A Y(H(PEKTUBHOTO OCYIIECTBICHUS €r0 TMOJTHOMOYHIMA.
Konctutynuonusim 3akoHoM oT 15 utoHs 2017 roma «O BHECEHUU U3MEHEHUU H
JOTIOJTHEHUN B HEKOTOPhIE KOHCTHTYIIMOHHBIC 3aKOHBI Pecrybnuku Kazaxcran» u3 myHKTa
3 crarbu 22 Konctutrynuonnoro 3akoHa «O Konctutynuonnom Cosete PecnyOnuku
Kazaxcrany uckiroueHo TpeboBaHHE 0 HEOOXOIUMOCTH MOAMUCAHUS MPEICTABICHUS Cyla
B Koncrurynmonnsiii CoBeT mpejicenareieM COOTBETCTBYIONIETo cyaa. Teneph oOpaiieHue
JNOJI’KHO OBITH MOANMMCAHO HaJjieXaluM cyObekToM. TakoBBIM MPHU €IUHOIUYHOM
paccMOTpEHUU Jeja SABISETCS CYIbs, a MPHU KOJJIETHAIBLHOM (B ameJUIAIIUOHHOM H
KacCallMOHHOM TOPSKE) - MPEACEIATeILCTBYIONINI B 3aCEIaHHH.
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3aBepH1asI CBOC€ BBICTYIINICHHUE, XOTECJ OBl OTMETHUTDH, UTO NPUHATHEIC MCPBI B KOHCUHOM
HUTOI'C HAIIPABJICHBI Ha obOecrieueHue HOJIHOI.[GHHOI\/'I pcajm3anuu KOHCTI/ITYLII/II/I, IpeCCUCHUC
(baKTOB cC HapymeHHﬁ, YCUIICHHUC MCXAHU3MOB 3alIUMTLI IIpaB U CBO6OI[ yeJoBeKa U 0c000
OXPaHACMbIX KOHCTUTYHHOHHBIX IIGHHOCTGI)'I.
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Secretary General of the Constitutional Council of the Republic of Kazakhstan
Mr. Bakyt Nurmukhanov
Candidate of Law

Modern trends in the development of constitutional
control in the Republic of Kazakhstan

Let me greet you and express my gratitude to the Constitutional Court of the Republic of
Korea for the invitation and excellent organization of the work.

I would also like to congratulate my colleagues by the Association on the beginning of
the work of the Secretariat for Research and Development and wish you great success in
achieving your goals.

Today’s forum is devoted to the current topic. In the era of globalization, ensuring the
supremacy and legal protection of the Constitution, the direct and immediate operation of
its norms, the protection of fundamental human rights and freedoms, the foundations of the
constitutional order as the most important tasks of the bodies of constitutional justice are of
particular relevance and predetermine the need for in-depth research and improvement of
instruments for their implementation.

Constitutional control in Kazakhstan is entrusted to a quasi-judicial state body - the
Constitutional Council, which replaced the Constitutional Court when the current Basic Law
of the country was adopted in 1995.

Since the establishment of the organizational and legal framework of the Constitutional
Council are in the process of continuous improvement. The activities implemented in this
direction were adopted in the framework of both national needs and the general laws of world
constitutional development.

As international experience shows, one of the directions for further improvement of the
bodies of constitutional jurisdiction is the expansion of their powers and the circle of subjects
of circulation.

In Kazakhstan, there is also a tendency to gradually expand the powers of the body of
constitutional control. Thus, one of the provisions of the constitutional reform of 2007 was
the empowerment of the Constitutional Council of Kazakhstan with the right to consider the
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compliance with the Basic Law of the resolutions of the Parliament and its Chambers.

The next steps to modernize the activities of the Constitutional Council were adopted
this year. As you know, at the beginning of this year in Kazakhstan, by the initiative of the
Head of State, a constitutional reform was carried out, which also touched upon the legal
foundations of the body of constitutional control.

The number of subjects of the appeal to the Constitutional Council has increased in the
order of the subsequent constitutional control. If earlier only courts were relevant to such,
now the President of the Republic is endowed with such authority, which, in the interests of
protecting human and civil rights and freedoms, ensuring national security, sovereignty and
integrity of the state, sends appeals to the Constitutional Council on considering the law or
other legal act that came into force for compliance with the Constitution.

The Constitutional amendments envisaged mandatory receipt of the Constitutional
Council’s opinion on the compliance of the proposed amendments to the Constitution with
the requirements of paragraph 2 of Article 91 of the Basic Law before they are submitted
to the republican referendum or to the Parliament. This article of the Constitution contains
a list of especially protected constitutional values that can not be changed in any cases: the
independence of the state, the unitarity and territorial integrity of the Republic, the form of
its government, and the fundamental principles of the Republic’s activities laid down by the
Founder of Independent Kazakhstan, the First President of the Republic of Kazakhstan -
Elbasy, and his status.

By the initiative of the Head of State, Article 73 (4) of the Constitution was excluded,
which provided for the right of the President of the Republic to object to the decision of the
Constitutional Council and regulated the procedure and consequences of their consideration.
The adopted decision attaches the final character to the acts of the Constitutional Council,
which corresponds to generally accepted standards.

In many countries citizens have the right to appeal to the bodies of constitutional justice.
Several years ago this was done in Turkey, Ukraine and other countries.

In a number of countries, citizens appeal to the bodies of constitutional control indirectly
through the courts. In 2008, an addition was added to the French Constitution (art. 61-1),
according to which if in connection with the consideration of a case in court an assertion
is made that a provision of the law violates the rights and freedoms guaranteed by the
Constitution, the request for This may be referred to the Constitutional Council by the State
Council or the Court of Cassation.

It should be noted that the Constitutional Council of the Republic of Kazakhstan was
endowed with the function of follow-up control from the very beginning, since 1995. In
Kazakhstan, any court can apply to the Constitutional Council in accordance with Article 78
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of the Basic Law, according to which courts are not entitled to apply laws and other normative
legal acts that violate upon the rights and freedoms of a person and citizen enshrined in the
Constitution. In addition, the subject of consideration may be not only the norms of laws, but
also other normative legal acts.

In order to fully use of the potential of subsequent control, the procedural legislation of
the country regulating the appeals of courts to the Constitutional Council is being improved.
In 2012, the Parliament of the Republic adopted a special law aimed at carrying the Code
of Criminal Procedure, the Civil Procedure Code, as well as the Code of Administrative
Offenses in line with the mentioned Article 78 of the Constitution.

The Constitutional Law of 3 July 2013 amended the procedural laws providing for the
modernization of the procedure for the circulation of courts to the Constitutional Council,
in particular: cases of recognition as unconstitutional of the law subject to application in
a criminal case are attributed to circumstances precluding the criminal case; the duty of
the court 1s fixed, if there is a request of the defense to suspend the proceedings, if the
Constitutional Council by the initiative of another court has accepted the idea of recognition
of this law as unconstitutional; it is the duty of courts to suspend the stage of the verdict
in cases where the Constitutional Council, at the initiative of another court, checks the
constitutionality of the law to be applied in a criminal case.

After the noted constitutional reform this year, amendments were applied to the legislation
of Kazakhstan regulating the activities of the Constitutional Council, which create conditions
for the effective exercise of its powers. The Constitutional Law of June 15, 2017 ”On Making
Amendments and Additions to Some Constitutional Laws of the Republic of Kazakhstan”
from clause 3 of Article 22 of the Constitutional Law ”On the Constitutional Council of
the Republic of Kazakhstan” eliminates the requirement that the court’s submission to the
Constitutional Council be signed by the chairman of the relevant court. Now the appeal must
be signed by the proper subject. Such is the case when the case is solely examined, and in the
case of a collegial (in appellate and cassation order) - presiding in the meeting.

In conclusion of my speech, I would like to note that the measures taken are ultimately
aimed to ensuring the full implementation of the Constitution, suppressing the facts of
its violations, strengthening mechanisms for protecting human rights and freedoms and
especially protected constitutional values.
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Seoul, Republic of Korea

Mr / Madam Chairperson,
Fellow speakers,

Honourable Heads of Delegation,
Members of AACC,
Ladies and gentlemen.

[1] It is indeed a great honour to be given this opportunity to address the Symposium, to share
Malaysia’s experience on the topic of ‘Diversity in Constitutional Justice’. Allow me first
to congratulate the host and Secretariat for Research and Development of the AACC, the
Republic of Korea, for successfully organising this inaugural Symposium. We are indeed
humbled and touched by the warm hospitality extended to us in this historic metropolitan
city of Seoul.

[2] Before I venture into the topic of the day, let me first give a brief overview on the history
of Malaysia and our legal system.

[3] Originally known as Malaya, Malaysia attained independence from the British on 31st
August 1957. We have adopted, albeit with local modifications, a bicameral Westminster
styled legislature, a common law based judicial system, and a democratically appointed
cabinet, all governed and subject to, a written Constitution known as the Federal
Constitution.
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[4] Malaysia is a peaceful country and home to over 30 million people scattered over thirteen
(13) States which form the Federation of Malaysia. We are headed by a Constitutional
Monarch, His Majesty the Yang di-Pertuan Agong, appointed every five (5) years on a
rotational basis amongst the nine (9) Malay Rulers of each State within the Federatio.

[5] Out of 30 million of the population in Malaysia, 69% are Malays, 23% are Chinese,
7% Indians, and 1% of the population is made up of other minor racial groups. Thus,
with such racial composition, Malaysia is a melting pot of cultures, traditions, races and
religions.

[6] The Malaysian Courts can be broadly divided into two tiers. The Superior Courts and the
Subordinate Courts. The Superior Courts consist of the High Court, the Court of Appeal
and at the apex is the Federal Court. Below the High Court is the Subordinate Courts, i.e
the Sessions Court and the Magistrates’ Court.

Ladies and Gentlemen,

[7] In the following (15) minutes, I wish to share the experience of the Malaysian Judiciary in
constitutional adjudication. In doing so, I will be highlighting certain key differences and
similarities between the review process adopted in Malaysia and most civil law countries
which make up the majority of the members of AACC.

[8] To start with, allow me first to explain the constitutional adjudication process in
Malaysia. There are various modes in which a constitutional complaint may be filed
in the Malaysian Courts. The Federal Constitution confers jurisdiction on the High
courts to review legislative and executive action” and grant public law remedies where
appropriate. The most common and prevalent mode of commencing a constitutional
complaint is by way of a judicial review.

[9] The jurisdiction to adjudicate judicial review cases is not solely vested in the Federal
Court of Malaysia. In practice, judicial review cases are heard before the High Courts.

[10] In dealing with judicial review cases, Paragraph 1 of the Schedule to the Court of
Judicature Act grants the High Court the power to issue to any person or authority,
directions, orders or writs, including, certiorari, prohibition, mandamus quo
warranto and habeas corpus (famously known as “prerogative writs”) or any
others for the enforcement of the rights conferred by Part II of the Federal Constitution
(fundamental liberties) or for any other purposes.

[11] These prerogative writs, along with the remedies of Injunction and Declaration are
often invoked in constitutional disputes in Malaysia.

1) Articles 4, 128 and 130 of the Federal Constitution
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Members of the Floor,

[12] The expression ‘judicial review’ refers to the process by which the Court exercises their
supervisory jurisdiction in ensuring that public authorities do not act beyond the remit
of their powers. In other words, judicial review is a process whereby a court of law
examines the conduct of an inferior public tribunal and determine whether or not that

tribunal has acted lawfully, within the scope of its legal powers.”

[13] The general rule is that, not every decision made by an authoritative body is amenable for
judicial review. There must be a public law element in the decision made for it to satisfy
the threshold for review. The courts will look at the structure, nature, powers, duties and

functions of the body in issue to look for the existence of that ‘public law element’.”

The public authorities who are generally accepted to be amenable to judicial review
include —

a) Ministers charged with specific decision making powers under relevant laws;?

b) The Industrial Court established under the Industrial Relations Act 1967 (Act
177);

c¢) Officers and bodies established under statute having quasi-judicial powers

. 5
concerning a range of matters; )

d) General law enforcement departments like the immigration, police and the
customs department;

e) Various disciplinary bodies (government and non-government);”
f) Specialized tribunals;” and

g) Statutory Bodies.”

2) De Smith, Woolf and Jowell, 'Judicial Review of Administrative Action' (Sweet & Maxwell, London, 1995)
atp 552.

3) OSK & Partners Sdn. Bhd. v Tengku Noone Aziz & Anor [1983] 1 MLJ 179

4) For example, the Minister of Human Resources with regard to decisions concerning industrial or employment
disputes and recognition or non-recognition of trade unions under the Industrial Relations Act 1967 (Act
177), Employment Act 1955 (Act 265) and the Trade Unions Act 1959 (Act 262)

5) for example registration of births; citizenship; and the registration of societies; to name a few

6) for example the Police Disciplinary Board, Police Service Commission, Public Service Commission, Malay-
sian Medical Council, Bar Council; Universities and Board of Engineers.

7) for example the Tribunal for Homebuyers Claims established under the Housing Development (Control and
Licensing) Act 1966 (Act 118) and the Tribunal for Consumer Claims established under the Consumer Pro-
tection Act 1999 (Act 599);

8) like the Election Commission; Sports Commission, Securities Commission, Bursa Malaysia (or also known
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[14] The rationale behind the remedy of judicial review is to protect individuals against illegal

acts of the administration by providing remedies for wrongs done to the individual.
Courts are also duty bound to ensure that administrative bodies act lawfully and not
unlawfully, and also perform their public duties in accordance with law. Judicial review
has then a dual role; to provide relief to the person who has challenged some particular
administrative action, and to influence future administrative action.

Ladies and Gentleman,

Centralized review vs Decentralized Review

[15] The first key difference that I wish to highlight today, stems from the fact that, unlike in

most civil law countries, in Malaysia we do not have a Constitutional Court. Malaysia
adopts a unitary court system as in many common law jurisdictions. The Malaysian
Federal Court which is the Apex Court of the country assumes a dual role that is; as the
interpreter of the Federal Constitution and as the highest appellate court.

[16] Malaysia thus practices a decentralized system of judicial review. This simply means

that the power to adjudicate constitutional and/or administrative disputes in Malaysia
is exercised by the High Courts, as opposed to a constitutional court. The High Courts
have original jurisdiction to preside over civil (which includes judicial review cases) and
criminal matters.”

[17] As mentioned earlier, the Federal Court is a court of final appeal for all disputes

emanating from the High Court (which includes constitutional and/or administrative
appeals)'”, as well as a court of original jurisdiction in constitutional interpretation and
dispute, as provided under the Malaysian Federal Constitution as follows:

(1) Article 128 (1) : The Federal Court has exclusive jurisdiction, to determine —

(a) any question whether a law made by Parliament or by the Legislature of a State
is invalid on the ground that it makes provision with respect to a matter with
respect to which Parliament or, as the case may be, the Legislature of the State
has no power to make laws; and

(b) disputes on any other question between States or between the Federation and
any State.

as the Foreign Exchange);

9) Tun M. Suffian, “The Judiciary during the First Twenty Years of Independence”, HP Lee and FA Trindade.

10) Article 128 (2) of the Federal Constitution.

26



Session 1
Diversity in Constitutional Justice : Differences among AACC Members

(i1) Article 128 (2): Often referred to as the Referral Jurisdiction of the Federal
Court; this provision states that if in any proceedings before another (lower) court
a constitutional question arises, the Federal Court shall have jurisdiction to (without
prejudice to its appellate jurisdictions) determine the question and remit the case to
that (lower) court to be disposed of in accordance with the determination.

(111) Article 130: Often referred to as the Advisory Jurisdiction of the Federal Court;
this provision prescribes that His Majesty, the Yang Di-Pertuan Agong may refer
to the Federal Court for its opinion any question as to the effect of any provision of
this Constitution which has arisen or appears to him likely to arise, and the Federal
Court shall pronounce in open court its opinion on any question so referred to it.

[18] This model of Constitutional Adjudication which we practice in Malaysia, is almost
similar to many Asian Countries including Singapore, India, and Hong Kong to name a
few.

Distinguished delegates,
Abstract Review vs. Concrete Review

[19] Having discussed the administrative aspect of the review process in Malaysia. I would
like to discuss the substantive aspects involved in judicial review in Malaysia.

[20] In Malaysia the review process is well-placed. Simply put, the Malaysian Courts do not
operate in a vacuum.

[21] A constitutional litigation for judicial review in Malaysia cannot be initiated unless
the complainant had suffered a direct injury or loss as a result of the conduct of
a government or public body. The Malaysian courts will not simply entertain a
complainant if he cannot show any direct and/or personal violation of his or her
constitutional rights.

[22] In contrast to the Malaysian review process, in some civil law countries, an abstract
judicial review can be initiated in the constitutional courts without there being an
actual dispute before the court. Such proceedings, also known as a Posteriori Review is
undertaken to review legislative and/or executive acts prior to their enforcement to avoid
any future harm. This is in an interesting point which I would very much be interested
to know about from other presenters in today’s forum.

Doctrine of Seperation of Powers

Ladies & Gentleman,

[23] Having understood our differences, perhaps we would be able to appreciate more our
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similarities.

[24] As the saying goes ‘a rose by any other name would smell as sweet’. Constitutional
adjudications may differ in form, but in substance, the purpose and outcome remain
the same, to ensure that the proper check and balances are available to avoid tyranny in
any society. The mere presence of the review process in any legal system, is a positive
marker of the health of the democratic process and the operation of the rule of law.

[25] Consonant to constitutional justice, is the concept of separation of powers. Montesquieu
advocated the idea that judicial power should be separated from the legislature and
executive in order to prevent the over-concentration of power in any one body. He
argued for the separation of all three organs of government, with each playing a role
to check on the power of the two other bodies. The judiciary should serve to review
legislation enacted by Parliament and enforcement action taken by the executive, in
order to ensure that it bears the values of higher law."”

[26]Common to all Constitutions is the basic doctrine that neither Executive nor Legislative
State Action may violate the basic precepts of the Constitution. Lord Steyn of Privy
Council in the case of State of Mauritius v Abdool Rachid Khoyratty [2007] 1 AC
80 explained the concept as follows:

“The 1dea of a democracy involves a number of different concepts. The
first is that the people must decide who should govern them. Secondly,
there is the principle that fundamental rights should be protected by
an impartial and independent judiciary. Thirdly, in order to achieve
a reconciliation between the inevitable tensions between these ideas,
a separation of powers between the legislature, the executive, and the
judiciary is necessary.”

[27] The principles enunciated by Lord Steyn holds true for the Malaysian judiciary. To
ensure that the balance in the ‘trinity of powers’ do not go unchecked, the Malaysian
judiciary considers it crucial that its independence and integrity are not undermined by
the executive or legislature at all costs. This can be seen from a recent decision12) of
the Malaysian Federal Court which stated in clear terms, the role of the judiciary within
the Malaysian constitutional framework. It was held that:

“The judiciary is thus entrusted with keeping every organ and institution

11) A Study Of The Relationship Between Natural Rights Theory And The Doctrine Of Constitutionalism En-
capsulated Within The Federal Constitution [2005] 6 MLJ i

12) Semenyih Jaya Sdn Bhd v Pentadbir Tanah Daerah Hulu Langat [2017]
MLJU 535
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of the state within its legal boundary. Concomitantly the concept of the
independence of the Judiciary is the foundation of the principles of the
separation of powers. This is essentially the basis upon which rests the
edifice of judicial power. The important concepts of judicial power,
judicial independence and the separation of powers are as critical as
they are sacrosanct in our constitutional framework.”

[28] The purpose of having such a system of check and balances in place is simply to ensure
that all organs of the government act within the limits of the constitution so as to ensure
that the rule of law is maintained.

Conclusion

Respected members of the AACC,

[29] I have almost come to the end of my speech. We have seen the differences in the mode of
deliverance of constitutional justice between the legal systems as well as its similarities
in substance. As they say, our similarities bring us together, but it is our differences that
give us strength.

[30] With that I thank you for your time and attention.
Raus Sharif

Chief Justice
Malaysia
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CONSTITUTIONAL

October 30 — November 2, 2017, Seoul, Korea
Justice H.E. U Kyaw SAN.
Member of the Constitutional Tribunal, Myanmar.

First International Symposium of the AACC Secretariat
for Research and Development

Main Theme: “Constitutionalism in Asia: Past, Present and Future”

Session I : “ Diversity in Constitutional Justice: Differences among AACC
Members”

Presentation of Comparative Perspective studies on the Constitutional Justice of the
Constitutional Tribunal of the Republic of the Union of Myanmar with other members
of the AACC.

1. Introduction

Mr. Chairman,
Thank you very much for giving me the floor.

Mr. Chairman,
Distinguished Delegates,
Ladies and Gentlemen,

It is a great honour for me to give a presentation on this occasion as the representative of
the Constitutional Tribunal of the Republic of the Union of Myanmar.

Mr. Chairman,
First and foremost I would like tothank Excellency Mr. PARK Han-Chul, Former
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President of the Constitutional Court of Korea who had retired on 31st January, 2017,
His Excellency Mr. Kim Yi-su, Acting President of the Constitutional Court of Korea and
Honorable Mr. KIM Yong-Hun, Secretary-General of the AACC Permanent secretariat for
Research and Development for their invitation, warm welcome and for the arrangements to
meet our every need in this beautiful country and Capital of Seoul.

Mr. Chairman,

In terms of the title of this session I would like to present my paper namely “Comparative
Perspective Studies of Constitutional Justice of the Constitutional Tribunal of the Republic of
the Union of Myanmar with other member countries of the AACC.”

2. Historical Concept of Constitutional Court/Tribunal

Mr. Chairman,

In the 20th century, the Austrian Professor of Law, Hans- Kelsen created a new theory
or a new policy of Constitutionalism to be more complete with those of Civil Law system.
Now, 70 countries of the world are applying Kelsen’s theories of constitutional law. The
functions performed by the legislature and executive are required to be in compliance with
the Constitution and Constitutional Justice in accordance with the constitutional doctrine and
theories of Hans Kelsen. Professor Kelsen established the Constitutional Court Theory.

Mr. Chairman,

Constitutional review, is the Constitutional Court’s power to review the constitutionality of
the acts of the legislature and executive powers; or the Court’s power to invalidate legislature
and executive actions as being unconstitutional.

3. Myanmar’s Past Practice of Constitutional Justice compared with its
Current Practice and Other Countries’ Practices

Mr. Chairman,
Myanmar regained her Independence, in 1948, from the British colony and the
Constitution of the Union of Burmar, 1947 was enforced on 4th January of 1948.

Under the 1947 Constitution of the Union of the then Burma, the then Supreme Court
exercised not only the regular powers of a judiciary but also a constitutional review power
like other Federal and Common Law countries such as Malaysia, Philippines , Pakistan and
the Constitutional Chamber of the Supreme Court of Kyrgyzstan which are AACC member
countries. A similar exercise is also undertaken by non members of the AACC which are the
United States of America, Canada, Australia, India, Brazil, Argentina and Nigeria. In many
such Common Law countries, the Supreme Court plays a role as the final constitutional
arbiter. On the other hand, Germany, Austria, Belgium, Spain and members of the AACC
countries such as Indonesia, Afghanistan, Kazakhstan, Azerbaijan Republic, the Republic of
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Tajikistan, the Republic of Turkey, the Republic of Korea, Mongolia, the Russia Federation,
the Kingdom of Thailand, and the Republic of Uzbekistan are practising a system utilizing a
Constitutional Court or Tribunal.

Myanmar during the Socialist Era, States People’s Council and Parliament exercised the
interpretation power of the Socialist Constitution.

The current 2008 Constitution was ratified by referendum on the 10th of May 2008 and
promulgated on 29th of May 2008. It was entered into forced on the 31st of January 2011.
That was the first day of the first meeting of the Union Parliament.

Mr. Chairman,

Under the current constitution the regular judiciary, the Supreme Court, has the power
to adjudicate disputes between subjects of the Union as long as they are not constitutional
disputes. The jurisdiction of the Supreme Court of the Union is provided in Article 295 and it
is clear that constitutional issues are not included in its jurisdiction.

Mr. Chairman,

As we are aware, each country provides for the Fundamental Rights or citizen rights or
Human Rights in their constitutions and if there arises any violation by the executive in those
countries with Common Law systems, the submission of prerogative writs can be submitted
to the Supreme Court. It has the power to review such a submission with the relevant writs.
In Civil Law countries, in cases of the violation of the Fundamental Rights or citizen rights
or Human Rights, the victim or his or her representative can directly submit a case as an
individual claim for his or her remedy to the Constitutional Court or Chamber or Tribunal or
Independent commission and so on.

Mr. Chairman,

In Myanmar, all of the Fundamental Rights and Duties of citizens are provided in Article
345 to 390, in Chapter 8 of the Constitution. From that chapter, Article 378 empowers the
Supreme Court as follow:-

Quote “Article 378(a) In the connection with the filing of application for rights granted
under this Chapter, the Supreme Court of the Union shall have the power to issue
the following writs as suitable:

1) Writ of Habeas Corpus;
2) Writ of Mandamus;

3) Writ of Prohibition;

4) Writ of Quo Warranto;
5) Writ of Certiorari.
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(b) The right to issue writs by the Supreme Court of the Union shall not affect the power
of other court to issue order that has the nature of writs according to the existing laws.

Mr. Chairman,

What I want to highlight is the separation of powers vested in the two constitutional
institutions, Union Supreme Court and the Constitutional Tribunal by the Constitution.
Under Article 295, sub clauses (a) (ii) and (iii) of the 2008 Constitution, the Supreme Court
is empowered to hear cases and disputes other than those relating to constitutional issues
between the Union Government and the Region or State Governments.

On the other hand, for constitutional disputes between Union subjects, the constitution
provides specific powers to the Constitutional Tribunal of the Union, a nine member panel,
for the establishment of the Rule of Law and constitutionalism in Myanmar.

This purpose for the establishment of the Constitutional Tribunal is provided in Article 46
as one of the basic principles of the Union and the selection procedure, duties and functions
of the Constitutional Tribunal are also provided in Article 321 and 322. (I mention here the
legal text of these provision for your reference)

46. A Constitutional Tribunal shall be set up to interpret the provisions of the Constitution,
to scrutinize whether or not laws enacted by the Pyidaungsu Hluttaw, the Region
Hluttaws and the State Hluttaws and functions of executive authorities of Pyidaungsu,
Regions, States and Self-Administered Areas are in conformity with the Constitution,
to decide on disputes relating to the Constitution between Pyidaungsu and Regions,
between Pyidaungsu and States, among Regions, among States, and between Regions
or States and Self-Administered Areas and among Self-Administered Areas themselves,
and to perform other duties prescribed in this Constitution.

321. The President shall submit the candidature list of total nine persons, three members
chosen by him, three members chosen by the Speaker of the Puithu Hluttaw and three
members chosen by the Speaker of the Amyotha Hluttaw, and one member from
among nine members to be assigned as the Chairperson of the Constitutional Tribunal
of the Union, to the Pyidaungsu Hluttaw for its approval.

322. The functions and the duties of the Constitutional Tribunal of the Union are as
follows:

(a) Interpreting the provisions under the Constitution;

(b) vetting whether the laws promulgated by the Pyidaungsu Hluttaw, the Region Hluttaw,
the State Hluttaw or the Self- Administered Division Leading Body and the Self-
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Administered Zone Leading Body are in conformity with the Constitution or not;

(c) vetting whether the measures of the executive authorities of the Union, the Regions, the
States, and the Self-Administered Areas are in conformity with the Constitution or not;

(d) deciding Constitutional disputes between the Union and a Region, between the
Union and a State, between a Region and a State, among the Regions, among the
States, between a Region or a State and Self-Administered Area and among the Self-
Administered Areas;

(e) deciding disputes arising out of the rights and duties of the Union and a Region, a State
or a Self-Administered Area in implementing the Union Law by a Region, State or
Self- Administered Area;

(f) vetting and deciding matters intimated by the President relating to the Union Territory;

(g) functions and duties conferred by laws enacted by the Pyidaungsu Hluttaw.

Mr. Chairman,

In terms of access to the Tribunal, our 2008 Constitution stipulates that the President,
the Speaker of Pyidaungsu Hluttaw, the Chairman (Speaker) of the Pyithu Hluttaw (Lower
House), the Chairman (Speaker) of the Amyothar Hluttaw (Upper House), the Chief Justice
of the Union and the Chairperson of the Union Election Commission can apply directly to
the Constitutional Tribunal to obtain the interpretation, resolution and opinion of the Tribunal
on a particular matter.

The Chief Ministers of the Region or State, the Speakers of the Region and State Hluttaw
or the Chairperson of the Self-Administered Division (SAD) leading Body or the Self-
Administered Zone (SAZ) leading Body and representatives numbering at least 10 % of
the Pyithu Hluttaw or Amyothar Hluttaw only have the right to submit matters related to
the Constitution indirectly through the President, or Speakers of the Union Hluttaw, to the
Tribunal in accordance with the prescribed procedures.

Mr. Chairman,

Indonesia, Korea, Mongolia, Thailand and Myanmar have the same number of members
of the Constitutional Court or Tribunal, however in Myanmar’s case, the sources for the
selection process are the President and two houses of Parliament. Indonesia, Korea and
Mongolia have three sources of selection process, but one source is the Supreme Court and
the others are the President and the Parliament. In the case of Thailand, the members of the
Constitutional Court are elected by the Supreme Court and mix selection commission. Within
those countries important ancillary powers are different. Among them the Thailand Tribunal
has the power of overseeing corruption and electoral commissions whereas that of Korea has
the power of impeachment and dissolution of political parties. Indonesia has also the power
of impeachment, and that of Mongolia has both the power of impeachment and overseeing its
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electoral commission. In Myanmar the Constitutional Tribunal has the power to hear intra-
regional disputes only.

In addition, Article 323 of the Constitution provides that if, in a hearing before an
ordinary judicial court, there arises a dispute as to whether the provisions contained in any
law contradict or conform to the Constitution, and if no resolution has been made by the
Constitutional Tribunal of the Union on the said dispute, the judicial court shall stay the
hearing and submit its opinion to the Constitutional Tribunal of the Union in accordance
with the prescribed procedures and shall obtain a decision from the Constitutional Tribunal.
In respect of the said dispute, the resolution of the Constitutional Tribunal of the Union shall
be applied to all cases. So the Constitutional Tribunal of the Union has the power to make
such resolutions when so submitted and requested by an ordinary judicial court. Likewise, the
Korean Constitutional Court also has the power to make a resolution when the ordinary court
so submits to it.

Mr. Chairman,

The state structure of the Republic of the Union of Myanmar has some characteristics
of federal Constitutions or quasi-federal state as there are two levels of government, each
of which has constitutional authority in its own right. Legislative power is shared between
levels of government. The provision for resolving any conflict between laws when each level
of government validly exercises a power, is mentioned in Article 198 of the Constitution.
Also we can see the elements of federalism are mentioned in such Articles relating to the
Basic Principles. They speak of the none-disintegration of the Union; non- disintegration of
National solidarity; and Perpetuation of sovereignty. Now Myanmar is endeavouring to build
a genuine democratic federal system.

4. Myanmar’s Future Practice for Constitutional Justice as a Federal
Democratic Republic

Mr. Chairman,

Looking forward to non-disintegration of the Union, non- disintegration of national
solidarity and perpetuation of the sovereignty , based on freedom, equality and justice, the
Union Peace Conference-21st Century Panglong 2nd session was held at Nay Pyi Taw from
24th May 2017 to 29th May 2017. The purpose of this conference was for the building of
the Union in harmony with the Panglong spirit, based on democracy and federalism which
guarantees democracy, national equality and self-determination. This is, in accordance with
the outcomes of the country’s political dialogues.

We are aware that the framework process of the Constitution is in some cases based on
the terms of a peace agreement. Likewise, Myanmar is in the process of conducting a Peace
Conference of the 21st Century Panglong paving the way toward a new Democratic Federal
Republic. A in terms of the Pyidaungsu Accord, 37 agreements under four sectors namely
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political, economic, social, land and natural environment sectors, were signed. In the political
sector, it is mentioned that a “Separate and Independent Tribunal on State Constitution must
be set up for dealing with disputes on Constitution among Union and Regions and States or
among Regions and States.”

5. Conclusion

Mr. Chairman,

Let me conclude my presentation with the remark that every nation whatever political or
legal system it practises, must have a constitution. Whatever constitution it has, it must have
a constitutional court or tribunal or likelihood of a judicial institution as a mechanism to
resolve constitutional disputes for constitutional justice. This plays a crucial role in a Federal
Democratic Nation.

I thank you, Mr. Chairman.
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CHAIRMAN OF THE CONSTITUTIONAL
COURT OF MONGOLIA DORJ ODBAYAR

CONSTITUTIONAL JUSTICE OF MONGOLIA AND
ITS FEATURES

Honorable Chairperson,
Honorable Presidents of the Constitutional Courts, Chairmen, Chief Justices,
Ladies and Gentlemen,

The Constitutional Court of Mongolia presents its compliments to the Constitutional
Court of the Republic of Korea and extends gratitude for inviting us to this first International
Symposium of the Association of Asian Constitutional Courts and Equivalent Institutions,
Secretariat for Research and Development under the theme "Constitutionalism in Asia: Past,
Present and Future”.

Foreword

Dear friends,

Until the end of the 20th century Mongolia did not have a Constitutional court to
exercise any kind of supreme judicial review and for the upliftment and enforcement of the
Constitution.

One of the historical achievements of the new Constitution, adopted in 1992, was the
establishment of the Constitutional Court of Mongolia (Constitutional Tsets) and enhancing
its full powers. However, the Constitutional Court of Mongolia was not established from
thin air. It was established on the basis of national and international legal and cultural
findings. Constitutional Courts were established in many countries which had a rich history
of Constitutional Justice. Probably, the fact that the Constitutional Court of Mongolia was
established during the period when numerous Constitutional Courts were established in
European countries is justification in itself for setting up this essential institution."”

The essence of the Constitutions being adopted by many nations in the second half of

1) N.Jantsan, Analysis and lessons of the 25 years activity of the Constitutional Court (Tsets) of Mongolia//
Challenges of the Constitutional law (theory, methodology, implementation). Ulaanbaatar, 2017, P.11-13.
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the 20th century was quick. For instance, European countries such as Germany, Italy, Asian
countries such as Philippines, Japan, India, some African countries, Latin American countries
such as Uruguay started adopting their Constitutions. Mongolia adopted its first Constitution
in 1924. Thus, the 20th century was the century of Constitutions.

Although it is considered that a modern interpretation of the Constitutional review was
created during the Marbury v. Madison case resolving in 1803, USA, the first Constitutional
Court in Europe was established in 1920s and in Asia — in 1947. Then in the 21st century
a number of Constitutional Courts were established. Also in the end of the 20th century,
numerous countries in the West Europe and Central Asia started exercising actual
Constitutional control. In view of this tendency towards change it is obvious that the 21st
century is the age of Constitutional Courts.

The Constitutional Court of Mongolia has been exercising a supreme judicial review over
the enforcement of the Constitution for the last 25 years. It noteworthy that the Constitutional
Court has power to examine and decide disputes regarding a breach of the Constitution and
to issue numerous decisions protecting the basic structure and concept of the Constitution,
values of democracy, citizens’ rights and freedoms, ensuring a principle of separation of
powers, restoring norms of the state organization.

1. General comparison on differences and similarities of the Constitutional
Justice system

While the comparative legal study is gradually developing, at the same time, legal terms
are classified in accordance with the legal family, institution and certain differences and
similarities are shown more clearly. The clearest evidence is of issuance of numerous works
regarding comparative analysis on Constitutional law, Administrative law, Civil law and
Criminal law.

As the Constitutional Justice system is a mechanism of exercising a supreme judicial
review over the enforcement of the Constitution, with the power to examine and decide
disputes regarding a breach of the Constitution, it should not be outside of the scope of
the comparative law study. Therefore, this session will include considerations regarding a
development of the Constitutionalism in Asia including diversity in the Constitutional Justice
system.

It is internationally recognized that there are two models of Constitutional review such
as “American model” and “European model”. Besides, researchers are also writing about
existence of a third “Combined model”.”’

2) A.A .Klishas. Constitutional review and Constitutional justice of foreign countries. (comparative-law
research). — M.; International relations, 2007. P. 13-14
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It classifies Constitutional Justice forms exercised in one country, into one type, by their
similarity and this classification determines their differences and shows unique “features”.

On the other hand, researchers and academicians who analyze international situations say
that strictly distinguished types are unified by their advantages and it is portrayed as a legal
convergence.

Dr. N.M.Kasatkina, a leading scientific researcher, the Institute of Legislation and
Comparative Law under the Government of the Russian Federation, said, “Diversity of the
Constitutional Justice is a quite complicated and relative term” after referring to M.Melchior,
President of the Court of Arbitration of Belgium, who said, “If we consider the Constitutional
review in global scale there is no unified criteria regarding structure and duties in Europe”.
Consequently the main objective of the Constitutional review is ensuring human rights and

freedoms.”

According to this view, it could be concluded that even Constitutional jurisdiction of each
country has its own features. However, there is a similarity based on fundamental values such
as Constitutional review, human rights and freedoms.

Asia is a unique region and a large continent. A mechanism of Constitutional review came
into Asia with a western term and product of civilization “Constitutionalism”? , although
the organs of Constitutional control are related to appropriate parts of the classification of
“American model”, “European model”, Asian Constitutionalism still has its features such
as Confucianism, compatibility, unique culture and values.” Nevertheless, Tom Ginsburg,
Professor of the University of Chicago, concluded that emergence of Constitutional review in
Asia suggests that supposed cultural barriers to the emergence of constitutional constraint are
no longer operative.? Therefore, a basic concept of the Constitutional review mechanism in
Asia could not be considered differently from the Western similar mechanism.

Thus, in this session, it would be appropriate to discuss a process, rather than the specific
features of the Constitutional Justice system, including specific features of the Constitutional
Court of Mongolia.

Comparing systems of the Constitutional Justice system among the Members of the

3) N.M.Kasatkina. Constitutional review in foreign countries (development tendency)//Foreign law and
comparative legal study journal. — Mongolia,: Nota Bene, 2012, Ne5 (36). P.13-19

4) Albert H. Y. Chen (Professor in Constitutional Law, Faculty of Law, University of Hong Kong). Pathways of
Western liberal constitutional development in Asia: A comparative study of five major nations //Oxford Uni-
versity Press and New York University School of Law (2010).

5) ibid
6) Tom Ginsburg, "Constitutional Courts in East Asia: Understanding Variation," 3 Journal of Compara-
tive Law 80 (2008).
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Association of Asian Constitutional Courts and Equivalent Institutions” , it is possible to
say that the Constitutional Justice system in these countries is exercised by Constitutional
Courts, Supreme Courts, Constitutional Councils and other institutions. However, we should
cooperate and exchange knowledge and experience with each other.

Mongolia exercises the Constitutional review through the Constitutional Court. This in
a way is similar to the Constitutional Courts of Thailand, Azerbaijan, Russian Federation,
Indonesia, Republic of Korea, Tajikistan, Turkey and Uzbekistan.

On the other hand, there are still some specific distinguishing features depending on the
history and traditions of legal system of the countries with Constitutional Courts.

In this point, let me share with you the main features of the Constitutional Court of
Mongolia via specific features of the disputes to be resolved.

2. Disputes resolved by the Constitutional Court of Mongolia and its
features

Paragraph 1 of the Article 64 of the Constitution of Mongolia says, “The Constitutional
Court is an organ exercising supreme judicial review over the implementation of
the Constitution, making judgement on the violation of its provisions, and resolving
Constitutional disputes. It is the guarantee for the strict observance of the Constitution” and
determines main powers of the Constitutional Court. Article 66 of the Constitution determines
disputes to be resolved by the Constitutional Court. In the framework of this article the Law
on the Constitutional Court of Mongolia and the Law on the Constitutional Court procedure
was adopted and followed.

Dr. Galdan Sovd, first Chairman of the Constitutional Court of Mongolia, said, “One
important criterion determining the Constitutional review is its object. The object could
be considered in 2 classifications such as act issued by a relevant subject and moral of

.. 8
Government authorities”.?

According to this concept, the Constitutional Court reviews as to whether the following
legal acts violate the Constitution and in case of violation the Court issue a decision to repeal
it. These acts are:

- Laws;
- Other decisions of the Parliament;

7) Currently there 16 members. http://www.aaccei.org/ccourt?act=membership

8) G.Sovd, The Constitutional Court’s position in the Constitution review system // The Constitutional Court of

Mongolia (articles, presentations compilation). Ulaanbaatar, 2007. P. 93-94
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- The President’s decrees, other decisions;

- Resolutions of the Government;

- International treaties of Mongolia;

- Decisions of the central electoral body on Referendums, elections of the Parliament, its
members, and the President.

The Constitutional Court reviews the following disputes regarding a breach of the
Constitution by the following authorities and issues conclusions. These are:

- The President;

- The Chairman or the Speaker of the Parliament:
- The Members of the Parliament;

- The Prime Minister;

- The Members of the Government, Cabinet;

- The Chief Justice of the Supreme Court;

- The Prosecutor General.

The Constitutional Court of Mongolia has overreaching powers to determine the grounds
required for impeachment of the President, of the Chairman of the Parliament, of the Prime
Minister, and for withdrawing the Members of the Parliament.

As it is declared in the Constitution, citizens of Mongolia (foreign citizens and stateless
persons residing lawfully in the territory of Mongolia are also included) have a right to submit
petitions and information to the Constitutional Court of Mongolia regarding any issue which
falls under its jurisdiction. However, it does not require the cases to be previously settled
by any court. The Constitutional Court of Mongolia initiates Constitutional proceedings on
the basis not only of petitions and information received from citizens but also examines and
decides Constitutional disputes at the request of the Parliament, President, Prime Minister,
Supreme Court and the Prosecutor General. The Constitutional Court has no right suo moto
rights to initiate the dispute reviewing process without any petitions and information.

Having considered those features of the Constitutional Court of Mongolia, Dr.
Ts.Sarantuya, former Judge of the Constitutional Court, has expressed her own opinion

regarding the Constitutional proceeding of the Constitutional Court of Mongolia.

The following global differences can be observed on a comparison of the world courts
basic characteristics:

1. Disputes are reviewed on a basis of citizens’ petitions and information, however, they
could file a suit regarding issues “not relevant to themselves”.
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2. Norms are controlled abstractly, but not specifically (the form of control is not
determined by law)

3. Decisions of other courts are not considered to be the objects.

4. Decisions of central and local Administrative organs and officials are not subject to the
Constitutional Court.”

It is publicly acknowledged that these are fundamental features of the Constitutional Court
of Mongolia. However, the results of these features are considered differently.

It could be seen from the articles of the Chapter 5 of the Constitution that powers and
form of control of the Constitutional Court of Mongolia differ from the classical forms and
limited.'"” Whereas Dr. N.Jantsan said, “On the one hand, the Constitutional Court controls
decisions of the law making and executive branches’ organs, on the other hand, it interprets
their decisions on behalf of the Constitution... It should never been understood as the
petitions submitted by citizens are related to their own rights only, it should be clear that there
are number of citizens with the same issues. Constitutional rights of the citizens in the frame
of Constitution control have advantages. That is, citizens could appeal to the Constitutional
Court regarding any case of violations of their own rights only. In other words every citizen

has a possibility to participate in protection of the Constitution.”"”

As for me, there are two reasons why I am accepting the latter position.

Firstly, once this issue was resolved by the Constitutional Court as a Chairman of the
Constitutional control organ I have no right to over-step the Constitution.

Secondly, based on my own beliefs I conclude that uniqueness of the Constitutional justice
system of Mongolia has the following advantages:

1. Apart from the issues regarding violation of individual rights of citizen, he/she may
submit petitions, information regarding violation of the rights and interests of the public.

9) Ts. Sarantuya, Constitution Court; Fundamental right-Constitutional Court; Specifications of the Constitu-
tional Court of Mongolia; Legal comparison; Constitution and Administrative courts: connections, compari-
son; Constitutional proceeding// The Constitutional Court of Mongolia (Articles, presentations compilation),
Ulaanbaatar, 20017 P. 148-149; 187; 231-236; 294-296; 350.

10) Ts.Sarantuya, Constitution and Administrative courts: connections, comparison; The Constitutional Court of
Mongolia (Articles, presentations compilation), Ulaanbaatar, 20017 P.294

11) N.Jantsan, The Constitutional Court and development of the Constitutionalism // Development of the Con-
stitutionalism, further tendency, International conference. Presentations compilation. Ulaanbaatar, 2012. 31.
P.34
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This gives broader opportunities to the Constitutional Court of Mongolia in comparison
with other courts internationally. Thus, the Constitutional Court of Mongolia protects
the rights and freedom of the citizens through an abstract form of judicial review over
an enforcement of the Constitution which is appropriate for our country. The reason is
related with the fact that only high ranking officials may in many occasions breach the
Constitution than the ordinary citizen.

2. Issues of ordinary and specified courts, in some countries Constitutional Courts are
determined by their jurisdiction. As for the Constitutional Court of Mongolia, the
disputes to be reviewed are classified and listed in the Constitution and other laws. In
this case those disputes that are related to the Constitution only are reviewed, as a result,
the capacity of the Constitutional Court could be balanced. On the other hand, the fact
that the Constitutional Court does not review many disputes, has positive influence on
independence and impartiality of the Court. In other words controlling the acts of high
ranking organizations and officials increases the prestige of the Constitutional Court.

3. Although decisions of the officials of the central and local administrative organizations
are not subject to the Constitutional Court’s control, an Administrative court, established
in Mongolia in 2004, has became a mechanism of resolving disputes related to public
law.

4. Finally, the Constitutional Court of Mongolia, while examining petitions and
information submitted by citizens, issued decisions to twart breach of the Constitution
which has a practical influence on development of Constitutionalism.

For instance, according to statistics, 10 percent of the petitions and information submitted
to the Constitutional Court of Mongolia were reviewed as disputes. Remaining 90 percent
did not contain character of disputes or were subject to the jurisdiction of other Courts. 55
percent of the decisions of the Constitutional Court of Mongolia stated that the Constitution
was breached. As for the disputes regarding violations of the articles on the human rights and
freedoms, 60 percent of decisions stated that the Constitution was breached.

Honorable Chairperson,

The Constitutional Court of Mongolia considers that increasing the number of the
members of the Association of Asian Constitutional Courts and Equivalent Institutions will be
significant in strengthening and developing the Association’s activities.

In this regard, we would like to propose, to involve in our activity, the following countries
such as Republic of India, Japan, Republic of China and Georgia and etc. Therefore, the
Constitutional Justice in Asia would be able to confirm and strengthen its position, to
demonstrate that it is a mechanism to protect values of democracy, Constitutionalism, human
and citizen rights and freedom:s.

I wish you success in this session. Thank you all very much for your kind attention.
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I'yizop M.M.
Cynbst Koncturynuonnoro Cyna
Pecnyouauku TamKukucTan

KOHCTUTYIMOHHAASA IOCTULUSA - TAPAHTHUSA
3JAKOHHOCTHU B TAIZKUKUCTAHE

YBa:kaemble YYACTHUKH CUMIIO3UyMa!
VYBakaemble KoJj1eru!
Jlambl u rocnoga!l

[To3BonbTe, ipeskae Bcero, oT umenu Korcruryrmonnoro Cyna Pecriyonuku Tamkukuctan
ceplaedyHo no3apaBuTh Bac ['ocnoguH npeacenaresis U KOMJIEKTUB KOHCTUTYHMOHHOTO
Cyna Kopewu, a Takye Bcex MPUCYTCTBYIONIUX C HayaJaoM paboTsl 1-ro MexayHapoaHOro
Cumnosuyma Acconuanuu Aszuarckux KoHcTtutynuoHHbiXx CynoB U AHaJOTHUYHBIX
HNHCTUTYTOB KOTOPBIN JAOJKEH CHITPATh BaXHYIO POJIb B 00ECIEUEHUH KOHCTUTYIIMOHHOU
3aKOHHOCTU Ha BCEM a3MaTCKOM IPOCTPAHCTBE.

Takke xouy BbIpa3uTh OJaroJapHOCTh OpraHU3aTOpPaM 3TOr0 MPEJCTaBUTEIbHOTO
MesxayHapoaHoro CUMIIO3uyMa 3a BBICOKYIO MOJTOTOBKY M 3aMeyaTebHYI0 OpraHU3alUIo,
U 3a pajyUIHbIH NpUEM, KOTOPBIH YyBCTBYETCS C IEPBOIrO JHS HAIIETo NpeObIBaHUA B
npekpacHoM ropoze Ceyine cTonulbl cka3ouHol cTpanbl-Kopes.

YBa:xxaemble yuacTHUKHA Cummnosuyma!

TamKuKHUCTaH SABISETCS NPAaBOBBIM U J€MOKPAaTUYECKUM TOCYAAapCTBOM, M y Hac Ha
KOHCTUTYIIMOHHOM YPOBHE 3aKpEIJICHa KOHLENIUA IPAaBOBOM OPraHU3alMy roCyqapcTBa,
paszenieHus BiacTei, mpaB U cBOOOA UeloBeKa M T'PaKJaHWHA, KaK BBICIIEH COLMAIbHOU
LIEHHOCTH, aJJeKBAaTHON COBPEMEHHOMY COLIMAJIbHO-3KOHOMUYECKOMY YPOBHIO Pa3BUTHS
CTpPAaHBI.

JleMoKpaTH4YecKue MepeMeHbl, MPOU30UIeAIINEe Tociae 00peTeHHsI TOCY1apCTBEH-
HOW HE3aBUCHUMOCTH, MPOBEACHUS MPaBOBOW U cyneOHOI pedopmbl pacuupunu chepy
OCYILIECTBJICHUS Cy/IeOHON BIACTH, U B LIEJIAX 00ECIIeUeHNs] BEPXOBEHCTBA U MPSIMOIO JEUCTBUS
KOHCTUTYLIMOHHBIX HOPM, KOTOpPBIE OTHOCATCSI K HEOTHEMJIEMBIM IIPU3HAKaM COBPEMEHHOTO
MpaBOBOTO TOCYNAPCTBA, CO3/1AJIM OCHOBY JIS BOSHUKHOBEHHUS U CYILIECTBOBAHUS KOHCTUTYIIMOH-
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HOT'O IpaBocynusl (KOHCTUTYLIMOHHOM FOCTHLIMM) B HAILIEH CTpaHe.

Ha cranosinenne Konctutyunonnoro Cyzaa, OCyIIECTBISIIOIETO KOHCTUTYLHOHHOE
npasocyaue B TaJpKUKUCTaHe, KaKk (pyHIaMEHTaJbHOM AEeMOKpaTUYeCKON LEHHOCTH U
IJIJABHOTO 3JIEMEHTA B MEXaHHU3Me MpaBoBOM 3aumuThl KoHCTUTYIUH, a, CIeA0BaTENbHO, U
rapaHTUM 3aKOHHOCTH, TAK)K€ OKa3aljla PEIlaolllee BO3EeHCTBUE COLMAIbHO-IOIUTHYECKAs
00CTaHOBKa U YPOBEHb JEMOKPATHUECKOIO Pa3BUTHUS OOIECTBA.

NHCTUTYT KOHCTUTYUHMOHHOIO MPaBOCYAHUs UMEET CEPbE3HOE NMOJIUTUYECKOE U
IOpUANYEeCcKOoe 000CHOBaHHE, B CBSA3H, C YEM CO3/aH MPAKTHUYECKU BO BCEX FOCYAAPCTBAX
COBPEMEHHOI'0 MHUpPa, U CETOJHs MO Pe3yJIbTaTaM JIEATEIbHOCTH OpPraHa KOHCTUTYLMOHHOTO
MPaBOCYIUS MOJKHO CYIUTh O CTETICHH JEMOKPAaTUYHOCTH OOIIECTBA U rOCyAapCTBa.

Cnenyer ormeTuTh, uTo oOpasoBanue B Tamxukuctane Koncrurynuonnoro Cyza -
3TO PEIIUTEIbHBIA IIAr B JIeJ€ 3aUIUThl OCHOB KOHCTUTYIIMOHHOTO CTPOS, MPaB U CBOOO]
YeJI0BEeKa U TpaKIaHNMHA, a Takke 00eCredeHns KOHCTUTYLIMOHHONW 3aKOHHOCTH, YTO B CBOIO
o4epesb BHICTYIAET KaK MO3UTUBHBIN (DaKTOp pa3BUTHUS TOCYIaPCTBEHHOCTH.

Koncturynuonnsiii Cyj BRICTYyHAaeT B Ka4€CTBE Ba)XKHOTO 3JIEMEHTA MOJUTHYECKOH
CHCTEMBI M CIY)KHT 00CCIEYCHUIO COIMATbHONW CTAOMJIILHOCTH B YCIOBHSAX Pa3BUTHS
JIeMOKpaTuu u peopMupoBaHus o0IIECTBA, a TAKIKE PEHIaeT CYIIECTBYIOIIUE MPOOIEMbI
B 00JIaCTH KOHCTHTYIHMOHHOW 3aKOHHOCTH, ITOCKOJIBKY BaXXHOW COCTAaBISIONICH €ro
KOMITCTCHIIMHU SIBJISETCS MOJHOMOYME IO MPOBEpPKe HA coOTBeTCTBHE KOHCTUTYyI MU
HOPMATHBHO-TIPABOBBIX aKTOB, U3/IaBAEMBIX OPTaHaMU TOCYIapCTBEHHON BIACTH.

I/ICXO)IE N3 OCATCIBbHOCTHU KOHCTI/ITYIII/IOHHOFO CyI[a, MOXKHO OTMETUTBH, UTO I[aHHI:Iﬁ
opraH, 3amuiias KOHCTI/ITYLII/IIO, TEM CaMbIM OGGCHG‘-IHB&CT C,Z[I/IHOO6pa3HOC IIOHUMAaHHUEC U
Bocrpusitie OCHOBHOTO 3aKOHA, KOTOPBIH SIBISICTCS TPABOBOM OCHOBOM 3aKOHOTBOPUYECKOTO
mpoIecca rocy1apcTBa U ClIoCOOCTBYET 00ecCTieueHuI0 coxpaHHocTu uae Konctutymnuu B
rocyaapCTBC Ha BCCX YPOBHSX BJIACTH.

[Ipesunent PecnyOnuku TamkukucTaH, yBaxkaembli OMoManu PaxmoH, ynenss ocoboe
BHUMaHUE POJIM OpraHa KOHCTUTYLIMOHHOTO KOHTPOJISl B 3all[UTE MpaB U CBOOOJ YelOBEKa
U TpaKJaHMHA, a TaKKe B 00€CNeYeHNH KOHCTUTYLIMOHHOM 3aKOHHOCTU B CTPaHE, B CBOEM
BBICTYIUIEHUH Ha MexxayHapoaHoi KoHpepeHnn Ha TeMy: « KOHCTUTYLIMOHHOE MpaBocyane
— rapaHTus obecnedeHus BepxoBeHcTBAa KOHCTUTYI UMY, NOCBAIEHHOM 20-JIeTHIO
obpazoBanus Koncturyunonnoro Cyna Tamxukucrtana, B yacTHOCTH, oTMeTun: «KoHetuty-
HUOHHBIA Cy/J CBOMMH NMPEBEHTHUBHBIMU (YHKIUSAMHU KOHTPOJIUPYET CAMYIO BaXHYIO
cepy AesATeNbHOCTH rOCyJapcTBa U €ro OpraHoB, KaKOBOH SIBISIETCS HOPMOTBOPYECTBO,
U aHHYJIUPYET BCE HOPMATUBHBIE IIPABOBBIE TOKYMEHTHI, IpoTUBOpeUamue Konctutyuuu,
U TakUM o0pa3oM oOecreuynBaeT KOHCTUTYLMOHHYIO 3aIUTY NpaB U cBOOOJ 4eaoBeKa
U IpakJaHUHA, KOTOPbIE NPEIyCMOTPEHBI B MEXAYHAPOIHBIX NPABOBBIX JOKYMEHTAX U
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1
KoncTutynmu crpass ).

B Tamxukucrane Konctutynuonusiii Cyn sBASETCS HE TOJBKO 0COOBIM CyIeOHBIM
OpTraHoM, BXOJSAIIMM B Kau€CTBE COCTABHOW 4acTH B OOIIYIO CHCTEMY CyneOHOU BlacTu
cornacHo crarbe 84 Koncrutynuu TamkKuKuCcTaHa, HO M MpEACTaBIseT coOOO0W OAUH U3
BBICHIMX KOHCTHUTYITMOHHBIX OPTAaHOB OJTHOTO YPOBHS C BBICIIMMHU 3BEHBSIMU 3aKOHOIATEIIbHON
Y WCIIOJHUTEILHOW BIIACTH, Y€PE3 KOTOPHIN cyneOHas BiacTh (PaKTUUYECKH YUaCTBYET B
OajraHce BIIacTEMN.

OtHeceHne OopraHa KOHCTUTYOHMOHHOT'O KOHTPOJIA K BBICIIUM OpraHaM rocyaapCTBCH-
HOH BlIacTu OGYCJIOBJIGHO, nmpexKAC BCCro, TEM, 4YTO €ro MOJHOMOYHA, HaApAAy C BbICIIMMU
OpraHaMu 3aKOHOJATEIbHOW M MCIOJHHUTEIHHON BIACTH, MpeaycMOTpeHbl B OCHOBHOM
3aKOHE CcTpaHsI (CT. 89).

Koncturynuonnsiii Cyz, OCyIIECTBIISII CBOM ITOJIHOMOYUS, Pa3BUBAET KOHCTUTYLIMOHHO-
IIPAaBOBYIO JIOKTPUHY MOTHBAIIMEN MPHUHATBHIX UM PEIIECHUN, YTOUHSIET CMBICI U COAECPKAHUE

2
KOHCTHTYIIHOHHEIX HOPM, 00ECIICYHBACT Peann3yeMocTh OCHOBHOIO 3aKOHA ) .

Hamuuue y Koncrurynnonnoro Cyna MMpPOKUX MOTHOMOYHI MO 00ECIIEYSHHUIO MPSMOTO
nerctBus KoHCTUTYIMK TyTeM Mpolie1ypbl KOHCTUTYIITMOHHOTO CYI0IIPOU3BOJICTBA TTO3BOJISET
OXapaKTEPHU30BaTh €0 KaK BAKHBIN 3JIEMEHT MOJUTUYECKON CUCTEMBI, SIBISIFOLIUNCS YaCThIO
MEXaHHU3Ma €€ caMoO PETYJISIIUM U CaMOPAa3BUTUS U CIIyKal[uil oOecredyeHno cTaduiIbHOCTH

o 3
MMOJIUTUYCCKOM 00OCTAaHOBKHU U PAa3BUTHIO IMMOJIUTUYCCKUX MTPOLECCOB B paMKax KOHCTI/ITYI_II/II/I ) .

B cooTBeTCcTBHM C MOJTHOMOYHSIMH H [MpaBOBBIM CTATYyCOM OpraHa KOHCTUTYLHOHHOIO
KOHTPOJII OH 3aHUMAcCT 0c000€e MECTO B CUCTEME pasaciiCHuA BHaCTef/'I, a TaKXXC B CUCTCMC
cyneGHoﬁ BJIACTH M SBJISACTCS BaXKHECHIITUM MOJIMTUKO-IIPABOBBIM MHCTHUTYTOM, IIOCKOJIBKY €I'0
peICHNA UMCIOT HE TOJIBKO ITPaBOBOC, HO U MMOJIMTUYCCKOC 3HAUCHUC.

YBaxkaeMmble KoJLj1ern!

Koncrurymmonnsiii Cyn Pecriy6nukn TakukucTaH, sBISACh HEOTHEMIIEMBIM aTpHOyTOM

1) Cm.: Dmomanu Paxmon / Beictymnernne Ha MexayHaponHoi KoH(pepeHnd Ha TeMy: «KoHCTHTyImoHHOe
IIpaBoCy/iMe — rapaHTusi oOecreueHns: BEpXoBeHCTBa KoHCTUTYIIMMY, TOCBAIIeHHOH 20-1eTHI0o 00pa3oBaHus

Koncturymmonnoro Cyna Pecyommku Tamxukucran, lyman6e 17 centsaops 2015 rona.

2) Cwm.: Xommumzomna JI.J1. Pons Korcturynmonrnoro Cyna Pecryonuku TamKuKuCTaH B peann3aluyl TPUHITAIA
pasnencuus Biactei// Marepuasabl MexayHapoIHONW KOH(PEPESHIIUH, MOCBSIICHHOH 20-IeTHI0 00pa3oBaHus
Koncturynnonnoro Cyna Pecrry6onmuku Tapkukuctan Ha TeMy: « KOHCTUTYIMOHHOE MPaBOCYIHE — IapaHT
obecrieuenus: BepxoBeHcTBa Koncruryumy. (dymante, 17-18 centsiops 2015 roxa ). — dymanbe: DP-rpad,
2015. - C. 232.

3) Cwm.: D63eeB b.C. Koncrurynus. [IpaBoBoe rocynapcto. Korcturynuonssiii Cya. -M., 1997. — C. 128.
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JACMOKPATHYCCKOTO IMPaBOBOTO rocyaapcrBsa, Hapaay € YCTAHOBJICHHUEM COOTBCTCTBUA
HOPMATHUBHBIX IMPAaBOBLIX AKTOB KOHCTI/ITYL[I/II/I, ncxoasa U3 CBOUX HOJIHOMO‘-II/II‘/JI, TAKXC
paspemacT CIIopbl MEKAY IroCyaapCTBCHHBIMHA OpraHaMH OTHOCHUTCIIbBHO UX KOMIICTCHIINH.

KoncturynuonusiM CyoM CIOpbl O KOMIETEHIIMM PACCMaTPUBAIOTCS U Pa3pellaloTcs ¢
MO3ULMHY KOHCTUTYLIMOHHOTO ITPUHIIAIIA PA3EICHUS BIACTEW U Pa3srpaHUYEHUS KOMIIETCHIINH
MEXAy TOCYylapCTBEHHbBIMHM OpPTaHaMU B LIEJAX COXPaHEHHUs yCTAHOBJIEHHOIo OajlaHca
HUHTEPECOB U UX IIPABOMOYUN.

Cyb6bekTtamu obOpamenus B Konctutyuunonusi Cya mo pa3penieHuo CiopoB O
KOMIIETEHIIMH SBJIAIOTCS TOJIBKO OPraHbl MyOJWYHOW BIACTH, M MPEAMETOM OOpalieHus B
TaKHX CIOpPax SBJISETCS pa3pellieHne IPOTUBOPEUrs B MO3ULUAX CTOPOH O IMPUHAAIEKHOCTU
MIOJIHOMOUHSI TOMY UJIM HHOMY T'OCYAapCTBEHHOMY OpraHy.

B stom cmeicie Kornctutynnonusiii Cyn He0OX0MMM Kak OpraH, HE IMOJBEPKCHHBIN
BIIMSIHUIO TIOJINTUYECKUX CTPACTEH M dMOILMM, UMEHHO CBOMMH PEIICHUSIMU OH OYePUYUBACT
paMKH IeHCTBUI BIACTeH U MX KOMIIETEHIIHIO, U 3()()EKTUBHO 3alIHUIAeT IIpaBa TpaskIaH.

B cBs3u ¢ TeM, 4TO Opra’bel KOHCTUTYLHOHHOIO KOHTPOJS pacCMaTpUBAaIOT BOIPOCHI,
OTHOCSILIUECS K IPABY, B ClIydae PELICHUs CIIOpa O KOMIIETEHIIMM MEXAY rOCY1apCTBEHHBIMU
OpraHaMU UCIOJIb3YIOTCS IIPABOBBIE CPEACTBA PA3PEILIECHUS CIIOPOB.

D10 ABAsSETCS PAKTOPOM TOTO, YTO MOCPEACTBOM KOHCTUTYHHOHHOTO KOHTPOJIS,
OCYILECTBIAEMOTO B MOPSAKE KOHCTUTYLIHOHHOTO CYyJOIPOM3BOJICTBA, OOecneunBaeTcs
rapaHTus yiep)KaHus BJIacTel B IpaHUIAX WX KOMIETEHLHUH, NPEeAyCMOTPpEeHHON OCHOBHBIM
3aKOHOM CTPaHbl HA OCHOBE IIPUHIIUIIA PA3/ICICHUS BIACTEH.

Koncturynus, Boznaras Ha Konctutyumnonnsiii Cyn pyHKIMH BBICIIETO Cy1Ie0HOTO OpraHa,
OCYHIIECTBISIONIETO KOHTPOJIb KOHCTUTYLIHOHHOCTH, TEM CaMbIM OOS3bIBa€T MPOBEPSITh
3aKOHBI U KOMIIETEHIIMIO TOCYJAPCTBEHHBIX OPTaHOB C TOYKU 3PEHUs YCTAHOBJIEHHOIO €10

w4
pasaciiCHusd BJIacTCU ) .

Paznenenue Bnacreil siBAsS€TCS OCHOBONOJIATAOIIMM IPUHLIUIIOM KOHCTUTYLMOHAIN3MA,
1 OpraH KOHCTUTYUHOHHOTO KOHTPOJISI, MOCPEIICTBOM CBOMX MOJHOMOYHM OCYIIECTBIISA
oxpany KoHCTHTYIIMH, OMTHOBPEMEHHO 00ECIICUYUBAET 3aIIUTY MPUHITUIA pa3e/ieHuUs BiIacTel
KaK OJIHY U3 OCHOB KOHCTUTYLIMIOHHOTO CTPOS.

Koncturyuunonnsiit Cyn, BeicTynas B KauecTBe 3p()EKTUBHOIO MEXaHU3Ma OXPaHbI

4) Cwm.: Boicrymnenne Ilpencenarenst Koncrutynuonuoro Cyna Poccuiickoit denepanuu 3oppkuna B.JI. Ha
temy: «lIpuHiun pa3aeneHus Baactei B aestenbHocTH KorncrutynmmonHoro Cyna Poccuiickoit @eneparumny.
Kopes, 1 pespanst 2008 rona. URL:http://www.ksrf.ru.
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KoncTuryuuu, paccmarpuBaeT KOHCTUTYIIMOHHBIE CIOPBI, 00ECIEYNBAET peajbHOE
coOJIoIeHNe NMPUHIIMNA pa3AesieHUs BIAacTel opraHaMu rocylapCTBEHHOM BIACTH MpHU
peaNn3aly CBOUX MOJHOMOYHNH.

Ha coBpemenHoM srane passutus TalKUKUCTaHAa KOHCTUTYLIMOHHOE IIPABOCYUE SIBIISAETCS
4acThIO ACHCTBYIOIIEH CUCTEMBI CAEPKEK U NMPOTUBOBECOB, NOCKOJIBKY NPEIOCTABIAET
HA BBICIIEM YPOBHE OPHUIMYECKYIO BO3MOKHOCTh OKa3bIBaTh AKTUBHOE BO3JIEHCTBHE Ha
peleHus U AeUCTBUS 3aKOHOAATEIFHON M UCTIOJHUTENIBHOM BIacTel, Kak Obl ypaBHOBEIINBAs
uX.

[Ipu peanusanuu 0CHOBOIOJATAIOIIETO NPUHLIUIIA PA3/I€JICHUs BIACTEH U CUCTEMBI
caepxek u nmpotuBoBecoB Konctutynumonnsiii Cy/ BeICTyNaeT B posid apoutpa, odecreunBas
0aslaHc B rOCyJapCTBEHHOM MEXaHU3ME, W SIBISETCS WHCTPYMEHTOM CaMOOTpPaHUYCHUS
BJIACTHU TOCYAapCTBa.

JlaHHBIM OpraH MO3BOJISIET PACIIUPUTH CPepy CyAeOHOr0 KOHTPOJIS, BKIOYUB B HETO
HOpMaTHBHBIE IIPABOBBIE AKTHl OPraHOB 3aKOHOAATEJILHON U MCIOJIHUTEIBbHON BIACTH,
U MPU3BAH UTPaATh POJb MOJIUTUYECKOIO U IOPUAMYECKOTO MHCTPYMEHTA roCyaapcTsa,
pa3peIamero BO3HUKaIIMe KOJUITU3UH.

Koncrturyunonnsiii Cyn TamkxukucTaHa Takke o0jagaeT MOJHOMOYMSIMU pPaccMOT-
pEHHS NMPOEKTOB U3MEHEHUM M JAOMOJHEHUU, BBIHOCUMBIX B KoHcTuTtynuio PecnyOiauku
Ta/KuKKUCTaH, IPOEKTOB 3aKOHOB U JPYTHX BOIPOCOB, IPEACTABIIAEMBIX Ha BCEHAPOIHBIN
pedepeHyM, 1 10 3TUM BOIPOCAM MPUHUMAET 3aKJIFOUYEHUS.

JlaHHOE TOJIHOMOYHME SIBJISIETCS BaKHBIM MHCTPYMEHTOM OOECIIeYEHHsI 3alllUThl, a TaKKe
COOJTIOZIEHUS U peau3ali KOHCTUTYLIMOHHOIO NPUHLIMIA pa3AeleHNs BIacTel, MOCKOIbKY
IIPU PACCMOTPEHHUM IIPOEKTOB M3MEHEHUN M JOMOJHEHHM, BBIHOCUMBIX B KoHCTHUTYLMIO,
KOHCTUTYLIMOHHBIM CyJOM BCSYECKH HMCKIIOYAETCS BO3MOXKHOCTh HapylIeHHs OallaHca
IIPUHIUIIA CACPKEK U IPOTUBOBECOB MEXKY BIACTAMU.

B nenom tonbko Gnarogapsi CTaOUIBHOCTH ACSTEIBHOCTH KOHCTHUTYIIMOHHBIX CYOB
MOKHO BECTH PE€UYb O peaJM3allui KOHCTUTYLIMOHHOTO IPUHLMIA Pa3[elIeHHus BIacTel B
MIOJIHOM 00BEMeE, MOCKOJIbKY 0€3 HaluuMsi OpraHoB KOHCTUTYLHOHHOMN FOCTULIMU MPUHLIUIL
paszieseHus BIacTeH BOIUIONIAETCS HE B ITOJTHOM O0BbEMe.

Hcxonda u3 TOoro, 4To B rocygapcTBe B3aMMOJAEHUCTBUE MEXKAY OCHOBHBIMU
rOCyJapCTBEHHBIMU MHCTUTYTAMU SIBJISICTCS KIIIOYEBBIM BOIIPOCOM, CErOJHs, HE3aBUCUMO
OT Pa3BUTUSA KOHCTUTYLHOHHO-NPABOBBIX MHCTUTYTOB, 00€CHEUUBAIOLIUX PEAN3aLUI0
MPUHLIMIIA pa3/ieJIeHUs BIacTel, BCe elle He0OX0IMMO NPUHSATHE MEp, HAIIPaBJIEHHBIX Ha BCe-
MEpPHYIO JIEMOKPATH3AIMIO CUCTEMBbl OPraHU3alHi U (YHKLIMOHUPOBAHUS TOCYIapCTBEHHON
BJIACTH.
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JApyrum HampaBlIEHUEM JAEATEIbHOCTH OpraHa KOHCTUTYUHOHHOTO KOHTPOJISI, KOTOPOE
CIIOCOOCTBYET peaTbHOMY JOCTHKEHUIO OTPEACIICHHBIX Pe3yJIbTaToOB B 00JIACTH 00eCIIeUueHUs
BEpXOBEHCTBA KOHCTUTYLIMH M KOHCTUTYIIMOHHOM 3aKOHHOCTH B CTpaHe, ABJISIETCS TECHOE
B3aMMOJICICTBUE C OpraHaMu rOCyJapCTBEHHOW BJIACTH, B YACTHOCTH 3aKOHOAATEIbHOU U
WCIIOJHUTEJIBHOM BJIACTH.

Konctutynuonunsiit 3akon Pecnybnuku Tamxukuctan «O KoHCTUTYIIHOHHOM cyne
Pecny6nuku TaqKuKUCTaH» MpenycMaTpuBaeT CHenualbHyo GpopMy B3aumMoIeiCcTBHS
oprasa cyJe0HOro KOHCTUTYLIMOHHOTO KOHTPOJIS C IVIaBOM TOCyJapCTBa U BBICIIUMH OPraHOM
3aKOHOZIaTEIbHON BJIACTU NIOCPEICTBOM €KETOJJHOTO HANPABJIEHUS UM ITOCIAHUM O COCTOSHUU
KOHCTUTYLIMOHHOM 3aKOHHOCTH B CTPAHE.

Takas ¢dopma B3auMOJEHCTBUS MPU3HAECTCS BEChMa MOJOXKUTEIbHONW, U UMEET
HETNOCPEACTBEHHOE OTHOLIEHUE K HOPMOTBOPYECTBY OPraHa KOHCTUTYLIMOHHOTIO KOHTPOJIA.
B 0oCHOBHOM B mOCJHaHUSX O COCTOSIHUM KOHCTUTYLMOHHON 3aKOHHOCTH J10 CBEJICHMS
3aKOHOJATEILHON BJIACTU JOBOMASITCS MPABOBBIC MOJOKEHUS, CHOPMYTUPOBAHHBIE OPTAHOM
KOHCTUTYUMOHHOTO KOHTPOJIS B XOJ€ OCYILECTBIECHUSA CBOEHU NEATEIBHOCTH, @ TAKKE
oOparniaeTcsi BHUMaHHE 3aKOHOZAATENsl Ha HaJU4Ke MpoOeoB B MPAaBOBOM PEryIMpPOBaHUM.
Takum oOpa3zom, HE MMes TTpaBa 3aKOHOAATEIbHON WHUIIMATHUBBI, OPTaH KOHCTUTYIITHOHHOTO
KOHTPOJISI MOJYyYaeT MPaBOBYIO BO3MOXHOCTh KOCBEHHOI'O y4acTHs B 3aKOHOJATEJIbHOM

5)
mpoucecce .

YBaxaemble yyacTHUKH CuMmnozuyma!

[Ipuastue KoHCTUTYIIMU W B COOTBETCTBUU ¢ €€ HOpMaMH oOOpa3oBaHHE OpraHa
KOHCTUTYHUHUOHHOTO KOHTPOJIA B TaI[)KI/IKI/ICTaHe, a TAaKXKC B IHOCJICAYIOUICM IMPUHATUC Psaa
HOPMAaTHUBHBIX MPABOBBIX AKTOB, CIIOCOOCTBYIOIIUX OCYIIECTBICHUIO JIESTEIBHOCTH TAHHOTO
opraHa, SBIISIETCA CBUJETEIbCTBOM TOTO, YTO MPOMU30ILIO MPABOBOE YCHUIIEHHE HALIEro
o0rmiecTBa U Cy[IeOHOM BIacTH, CO3/aHa BaXKHAs MPEIIOCHUIKA IpeBpaieHuss Konctutyiuu B
JIECTBYIOIEE MPABO, TPAXKIaHE U FOPUANUYECKUE JINLA MTOTYYUIHN TOTIOJHUTENbHbIE TAPAHTUH
B 3aI[UTE CBOMX HHTEPECOB.

3nech xouy ob6paTuTh Bame BHMMaHHEe Ha TO, YTO B COOTBETCTBUM C KOHCTHUTY-
nnoHHbIM 3akoHoM PecnyOnuku Tamxukuctan «O Konctutyunonnom Cyne PecnyOnuku
TamkukucTan» Gu3nYecKrue U IOPUANIECKUE JIUIA BIIPaBe Ui ONPEIEICHUsI COOTBETCTBUS
KoHcTuTyuu onpeneleHHbIX MPaBOBBIX aKTOB HEMOCPEACTBEHHO 00pamarbcs B
Koncrurynnonnsiii Cyn. Hcexons n3 nonoxeHud ykazaHHOro KoHcTuTynnoHHOro 3akoHa,
OYEHb YaCTO (PU3UYECKUE M IOPUIUYECKUE JHla HAanpsiMylo oOpamatorcs B Konctury-

5) Cwm.: Berymtenue Ilpencenarenss Koncrurymnumonnoro Cynma PecnyOmuku Tamkukuctan Maxmymnzona MLA.
Ha TeMy: « KOHCTUTYIIMOHHBIH KOHTPOIh-BAKHEHIINI c11oco0 oOecrieueHs] BepXOBCHCTBa KOHCTUTYITHI.

Acrana, 28 aprycra 2015 roxa.
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nuonHbIi Cyn Tamkukucrana.

W3 npakTUKK AESITEIBHOCTH OpraHa KOHCTUTYLIMOHHOTO KOHTPOJIA HAllled CTpaHbl MOXKHO
MIPUBECTU HECKOJIbKO IMPUMEPOB, COITIACHO KOTOPHIM Ha OCHOBE OOpallleHuil (hU3n4ecKux u
IOPUAMYECKHX JIML OBUIO BO30YKJEHO KOHCTUTYLIMOHHOE CYIOTPOU3BOJICTBO, B YACTHOCTHU
nocraHoBieHneM KoncrtutyunonHoro Cyna ocnapuBaemMasi HOpMa 3aKOHOAATENbCTBA Oblia
MIPU3HAHA HEKOHCTUTYIIMOHHOM.

Tak, moctanoBienneM Koncturynuonnoro Cyna Pecny6nuku Tamxukuctan ot 27
centsa0ps 2013 roga Ha ocHOBaHMHU XofaraiicTBa rpaxaanku CaugoBoit H.A. dacte 2 crateu
363 YronoBHO-TIpoIleCCyaIbHOTO Kofekca PecnyOnuku Ta/yKUKUCTaH B YacTH, Kacarolencs
TOTO, YTO HE TOJICKUT 00KAIIOBAHUIO U ONPOTECTOBAHUIO BRIHECEHHOE B XOJI€ CY/IeOHOTO
paszbuparenbcTBa onpesesicHne (MOCTaHOBJICHNWE) B OTHOIICHHH W30paHus, NU3MECHCHUS WU
OTMEHBI MEPHI MpeceueHus: ObliIa MPpU3HAHA HEKOHCTUTYIIMOHHOM, TO €CTh HE COOTBETCT-

Bytomei crartbsaMm 5, 14, 18 u 19 Koncturynuu Pecnyonmku TaI[)KI/IKI/ICTaH6).

I[Ipu paccmoTpenuun nanHoro aena Koncruryuunonusiii Cyn, ¢ yueToM HOPM
MEXJAYHapOJHOIO NMpaBa U HALMOHAJIBHOTO 3aKOHOAATEIbCTBA OTHOCUTEIBHO
OecrnpensiTCTBEHHOI'0 OCYHIECTBIECHUS I'PakJaHaAaMU CBOUX KOHCTHUTYLMOHHBIX IpaB,
YCTaHOBMUJI, UTO J1000H MOPST0K, KOTOPbIH OrpaHUYMBAET MpaBa YYaCTHUKOB yTOJIOB-
HOTI'O Mpolecca MO 3aIlMUTE UX NPOLECCYANbHBIX NIPpaB U CTAHOBUTCS NMperpagou Ajis
OCYLIECTBJIEHUS, B YAaCTHOCTHU, UX IpaB Ha oOKajoBaHUE CYAEOHBIX aKTOB, CUUTAETCS
OTPaHUYMBAIOLIMM TrapaHTHIO Cy[AeOHON 3alIUThI U MPaBO HA OOPAIICHNE B TOCYIapCTBEHHBIE
Oprassl, yCTaHOBJICHHbIE KOHCTUTYIMEN, 3aKOHAMH U NTPOLIECCYAIBHBIM 3aKOHOAATEIbCTBOM
PecnyOnuku Tamkukucras.

Ha ocHoBanum manHoro moctraHoBieHusi KoncturynuonHoro Cyjaa, mapiaMeHTOM
CTpaHbl OBUJIM BHECEHBI U3MEHEHHUS B 4AaCTh 2 cTaThu 363 YTOJ0OBHO-MPOIECCYaTIBHOTO
konekca Pecrybnmuku TamkukucTan, 1 HOpMa, OTPAaHUYHMBAIONIAS MMpaBa Ha OOXKaOBaHUE U
ONPOTECTOBAaHUE BBHIHECEHHOTO B XO/€ CyJAeOHOTr0o pa3dupaTesbcTBa omnpe/esieHus (mocra-
HOBHCHI/IH) B OTHOIICHUU I/136paHI/I${, HU3MCHCHUS HWJIN OTMCHBI MEPBI NIPCCCUCHMU, ObLIa
WCKITIOYCHA.

Kak noka3piBaeT CymHOCTh KOHCTUTYLIMOHHOTO KOHTPOJISA, IPU3HABasl HEKOHCTUTYLIUOHHON
HOpMY 3akoHa, Konctutynuonusiii Cyn obecnieunBaeT KOHCTUTYLIHOHHYIO 3aKOHHOCTh B
CTpaHe, a TaKXKe CTa0MJIbHOCTh U YCTOMYMBOCTh HAllMOHAJILHOW MPaBOBOI CUCTEMBI, U 3TUM
IIOJIy4aeT MPABOBYI BO3MOKHOCTb KOCBEHHOI'O Y4acCTHs B HOPMOTBOPYECKOM IIPOLIECCE.
JlaHHBINM OpraH B ONPEIEIICHHOM CMBICIE OTBICKMBAET, TBOPUT IIPABO, BIUIET HA BOJIO
3aKOHOJATEN U IIPABOIPUMEHUTEIIS.

6) Cwm.: Coopuauk nocranoBienuit Koncrurynuonnoro Cyna Pecnyonuku Tamxukucran (1996-2015). —
HymanGe: OP-rpad, 2015. — C. 342-351.
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Cnenyer oTmMeTuTh, 4TO B pamkax Koncruryunonnoro zakona «O KoHCTUTyHHOHHOM
Cyne PecnyOnuku TamxkuKucTan» MnpeaycMaTpuBaeTcs MPe3yMIIus 100p0oCOBECTHOCTH
3aKOHOJATeNsl (KOHCTUTYLIMOHHOCTH 3aKOHA), TO €CTh IIPU PaBEHCTBE T'OJI0COB MIPU MPUHATUI
peLIeHUs] IPUHUMAETCS PELIEHHE O COOTBETCTBUM KOHCTUTYIIMM OCapuBaeMOro 3aKOHA,
MHOT'O HOPMAaTUBHOIO IPABOBOI0O aKTa.

Pemenus Koucturyumonnoro Cyna o0nagaroT CBOWCTBAMU CaMO MCIOJIHUMOCTH U
HEIMOCPEACTBEHHOIO JIEHCTBHS, M IO CBOCH IOPUAMYECKOM cuiie 00I1eo0s3aTenbHbl U HE
MOTYT OBITh OTMEHEHBI WM MPEOA0JIEHBI, BCTYIAIOT B CUJIy ¢ MOMEHTA UX MPUHATHA JTHOO0 ¢
MOMEHTA, YKa3aHHOI'O B HUX.

IOpunuueckas cuaa penieHni opraHa KOHCTUTYIIHOHHOTO KOHTPOJISI MIPOSIBIISICTCS Yepe3
COBOKYITHOCTD CHEHU(PUIECCKUX CBONCTB, KOTOPHIC U ONMPEACISIIOT €ro Pojb U MECTO B
OTEUECTBCHHOM MPAaBOBOW CHCTEME, TaK KaK COYCTAIOT B ce0e KauecTBa KakK MPaBONPHUMCHH-
TEJIBHOT0, TAK ¥ HOPMOYCTAHABIUBAIOIIETO, U B OMPE/CIICHHOW Mepe MPaBOTBOPYECKOTO,
akta. OHM UMEIOT TaKylo e cdepy AEHCTBUS, KaK U aKThl HOPMOTBOPYECKOTO OpraHa, u
SIBIISIFOTCS. ICTOYHUKOM 0C000TO pofa.

Pemenus Koncturyuuonnoro Cyzna, B pe3yiabTaTe KOTOPbIX HEKOHCTUTYLIMOHHBIE
HOPMAaTHBHBIE aKThl YTPAUMBAIOT IOPUINUECKYIO CHITY, IMEIOT TaKylo e cepy aeiicTBus Bo
BPEMEHH, B IIPOCTPAHCTBE U MO KPYry JIMIL, KaK U PEUICHUsS HOPMOTBOPYECKOIO OpraHa, ,

o 7
CJICIOBATCIIbHO, 0611166 3HAQYCHHUEC, HC MPUCYHICC aKTaM Cyd0B O6HI€I/I FOPUCOUKINH. )

[TocpenctBom BeiHeceHUs pemieHui, Konctutyuunmonusii Cyq peaausyeTr CBOMU
BJIACTHBIE MOJTHOMOYHMS, 00ECIIEUrBAaET BEPXOBEHCTBO U MpsiMoe aeicTtBue KoHcTuTyuu.
[Tpu3HaHHas TOCYNapcTBOM 0C00asi pojib 3TOTO CyJa B CUCTEME MHCTUTYTOB BIACTH SIBIISICTCS
MPEINOCHIIKON 3aKpETJICHHsI Ha BBICIIEM YPOBHE MOJOKEHUH O IOpUANYECKON cuie U
MIPaBOBBIX MOCIEACTBUSAX €TO PEIICHUH.

Pemennem Koncrurynnonnoro Cyna siBissieTcs NPUHUMAEMBIN B OIIPEIEICHHOM 3aKOHOM
nopsiike U 0O0JeUeHHBI B YCTAHOBJIECHHYIO (OpMY MPaBOBOM aKT, KOHCTATUPYIOLIUM
YCTAHOBJICHUE OIpPEENEeHHBIX (PAKTOB U 0OCTOSATEIBCTB, COACPKALIUN TOCYIapCTBEHHO-
IIpaBOBOE BEJIEHUE U MMEIOUIUI 00s3aTeabHbIA XapaKkTep, KOTOPbIM OKOHYATEJIbHO
paspemaercst BOIPOC, OTHOCALIUICS K €r0 KOMIIETEHIUU.

B T0 ke BpeMs 3THX KaueCTB HEJOCTATOUHO Il TAPAHTUPOBAHHOTO UCTIOJIHEHUSI PeLLICHUH
Konctutynnonnoro Cyza, MOCKOIbKY 3aKOHOJATENIBHO NPOBO3MIALICHHAS 00s13aTEIbHOCTh
UCIIOJIHEHUS YKa3aHHBIX aKTOB HE BJEYET 3a COOON aBTOMAaTHYECKOW peann3aluu Ux

7) CaiibynaeBa C.A. Koncturynuonnsiii Cyn Pecry6nmuku Jlarectan: mpo6iaeMbl COBEpIICHCTBOBAHHS CTaTyca
// Tpymbl MOJIOABIX yYEHBIX JlarecTaHCKOro rocyaapcTBeHHOro yHuepcutera. K 75-netuo JlarectaHCKOTO

rocyaapcTBeHHOro yHuBepeurera. -Maxaukamna: UL AT'Y, 2006. - C. 75-77.
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MpEANUCAHUN.

Tonrko (baKTI/I‘IeCKOC HCIIOJIHCHUC peI_HeHI/Iﬁ KOHCTI/ITYHI/IOHHOFO cyaa acjactT
KOHCTUTYOHMOHHOC MpaBOCYAUC pPCAaJIbHBIM W 3aBCPIICHHBIM, AJA 4Y€TrO Tpe6yeTcsl
3aKOHOAATCJIBbHOC 3aKPCIIJICHUC MpoUcAyp UCIIOJHCHUA HAaHHBIX aKTOB, a@ TAKXKC MCP
TOCYAapCTBCHHOI'O IPUHYKACHUA K UCIIOJTHCHHUIO aKTOB KOHCTI/ITYI_[I/IOHHOFO cyaa.

YBaxkaeMmble KoJLj1eru!

B texymem rony Konctutyuumonnsiii Cyn TamkukncrtaHa OTMETHN 23-JIETHE CBOEH
JESATEIbHOCTH.

JlanHbIi 100MIIel cTan He TOJIBKO 3HAMEHATEeIbHBIM cOOBITHEM 11 KOHCTUTYIIMOHHOTO
Cyna Hael cTpaHbl, HO U IIOBOJIOM K aHaJIM3y TOTO, HACKOJIBKO COBPEMEHHAsh HOPMATUBHAs
OCHOBa OpraHMU3alluy U JAESTeNbHOCTH OpraHa KOHCTUTYLIMOHHOTO MPAaBOCYAUs Hallel
CTpaHbl 00eCIIeYnBaeT pEIICHHE 3a/1a4, CTOSIINUX epe HUM.

Cnenyer OTMETHUTB, YTO XOTS JNAaHHBIM MHCTUTYT SIBISAETCS CPAaBHUTEIBHO HOBBIM
MHCTUTYTOM KOHCTUTYLIHOHHOTO IIpaBa B HaIlleW CTpaHe, KOTOPBIM MPOXOAUT 3TAll CBOETO
CTaHOBJICHUS, HO PE3YJIbTAaThl €r0 JIEATEIBHOCTH CETO/IHS CBUACTEIBCTBYET 00 YKpPEIUICHUU
JEMOKpPAaTUYECKUX Hayasl U MPaBOBBIX OCHOB IOCYAApCTBa B COOTBETCTBUU C IIPU3HAHHBIMU
B MUPOBOH NMpaKkTHUKE OO0INIeYeT0BEYECKUMHU LIEHHOCTAMHU, a Takxke 00 yKpenJeHUuHU
KOHCTUTYLIMOHHOM 3aKOHHOCTH B CTPaHe.

Ceronns ctabuiapbHOE pa3BUTHE AEMOKPAaTUYECKUX OCHOB HAlIEeTo rocyAdapcTBa U
obecrneyeHrne B HEM KOHCTUTYIMOHHOW 3aKOHHOCTHU CBUJIETEIbCTBYIOT O BaXXHOCTH U
HeoOxonumocTu GyHKImonupoBanus Koncrurynmonnoro Cyna.

[Tonb3ysce, cirydaem, MO3BOJIBTE €I1Ie pa3 mo3apaButh kosuier u3 Konctutyunonnoro Cyna

Kopeu co cTonb 3HaMeHaTeNbHBIM COOBITHEM — M MOOIAroapyuTh 3a paayIliHblid npuém!
Baaronapro 3a BHuMaHue!
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Protection and Promotion Fundamental Rights through
Constitutional Adjudication : Learning from the
Experience of AACC Members (Major Decisions in
Regard to Ensuring Fundamental Rights)

My presentation aims at defining the role of Independent Commission for overseeing
the Implementation of Constitution (ICOIC) in protecting the fundamental human rights of
individuals, by interpreting provisions of the constitution. The Fundamental Rights, Directive
Principles of State Policy and Fundamental Duties are sections of the Afghan Constitution
that prescribe the fundamental obligations of the State to its citizens and the duties of the
citizens to the State The provisions of this Chapter apply irrespective of race, place of birth,
religion, caste, creed, or gender. They are enforceable by the courts, subject to specific
restrictions.

Article 22 of the Afghan Constitution provides: “Any kind of discrimination and
distinction between citizens of Afghanistan shall be forbidden. The citizens of Afghanistan,
man and woman have equal rights and duties before the law.”

The Afghan Constitution embodies practically most principles of human rights contained
in the international treaties and conventions. Observance of the international conventions and
treaties has constitutionally been recognized.

Article 7 of the Constitution provides:

“The state shall observe the United Nations Charter, inter-state agreements, as well as
international treaties to which Afghanistan has joined and Universal Declaration of Human
Rights.”

In consideration of the above provision the ICOIC is in constant contact with the relevant
authorities to make sure the provisions of the International Conventions to which Afghanistan

is party, are being implemented in action.

Afghanistan under the supervision of the ICOIC has submitted reports to the UN Human
Rights Commission on the implementation of the following conventions.
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The Universal Periodic Report (UPR) in 2009.

Report on the Rights of Child

Report on the implementation of Economic, Social and Political Rights Convention
Preliminary report on the implementation of CEDAW in 2013

The second UPR Report in 2014

Report on the implementation of Convention against Torture

Second report on the implementation of CEDAW in 2016

Despite the fact that during the past years, the government has taken firm steps to enhance
the participation of women in every aspects of life Which as a result the status of women
vastly enhanced in the country in the political, social and economic areas, Afghanistan
received 73 recommendations from the UN Human Rights Commission in Geneva after
presenting its report on implementation of CEDAW. The ICOIC is now overseeing that these
recommendations are applied.

Afghanistan is also a party to the UN Security Council Resolution 1325 and for the
implementation of this Resolution a program of action has been devised and the participation
of women in peace building in a war-turn country have been enhanced.

As Afghanistan is a party to the International Convention on the Right of Child, the ICOIC,
in consideration of the above Article 7th of the Constitution, is overseer for the implementation
of this Convention. A new Child Act embodying the provisions of the above Convention,
has been newly enacted and now is enforce. Other laws for the protection of children such
as law preventing sexual misuse of children, laws prevention child labor and recruitment
of children in the armed forces as well as other legislative and strategic instruments for
guaranteeing the rights of child, have been introduced and being implemented in Afghanistan.

Ladies and Gentlemen,

We all know that between sustainable development and human rights there is an
inseparable relationship and a respect for human rights has been recognized as a prerequisite
for development. The political and constitutional development of Afghanistan has been
intertwined with the question for the promotion and protection of human rights.

In the present democratic government human rights questions have received merited
attention in legal and political discourses.

In accordance with article 58 of the Constitution the Independent Human Right
Commission with the duty to oversee, evaluate and to document issues and cases of human
rights and to report annually to the nation as well as to investigate violation of human rights,

has been established and operating in the country.

Because of the ongoing war in Afghanistan there are some shortcomings in some areas as
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far as the implementation of the human rights principles is concerned.

The Human Rights Commission in 2014 reported and investigated 443 cases of violations
of human rights and in 2015, 492 cases.

The fact that for a third world country such as Afghanistan, where the level of
illiteracy is unacceptably high, and the conditions of existence extremely difficult
for people to eke out a living, issues concerning human rights protection necessarily
take time to get embedded in the mentality of the all those in charge of the affairs.

As the ICOIC cannot take directly cases of violation of human rights, this Commission
on the basis of article 9 of its Law delegated such cases to the Independent Human Rights
Commission, to consider and take necessary action when coming across of cases of
violation of human rights. On this issue and nature of cooperation the ICOIC is about to
sign a memorandum of understanding with the Independent Human Right Commission.

In accordance with draft of the MOU both Commissions cooperate with each other to
see that the observance of the human rights principles embodied in the Constitution are
embedded in the society. They both work for public awareness and awareness of officials
in the government and non-government departments and in the capital and provinces
and also convene seminars on this subject on the fundamental rights of the subjects.

In connection to violation of fundamental rights, both Commissions issue joint declaration
and take a common stand.

The MOU also states that as the Independent Human Rights Commission is in charge
of overseeing the observance of human rights in the government and non-government
departments as well as in detention centers, the Commission can also refer the cases of
violation of human rights to the ICOIC. The Human Rights Commission can also refer
petitions, complaints of real and legal personalities on the subject of violation of the
fundamental principle of human rights to the ICOIC for legal advice. The Independent
Human Rights Commission shares its findings with ICOIC on the observance of the UN
Charter, conventions and international treaties relevant to the fundamental principles
of human rights; and introduce to the ICOIC the violators of the human rights after
discovering. The ICOIC check list is designed to highlight observance and non-observance
of the constitutional fundamental principles of human rights in prisons. The ICOIC check
list contains topics such as term of imprisonment spent, committed crime, complaint,
violation of the article or clause of the Constitution or other laws. The visiting panel
discovered 18 non-observance of the laws in the detention center of Kabul in 2014.

As Afghanistan is party to the International Convention against Torture, the international
and national observers and rapporteur are very keen to take under their scrutiny
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the condition of suspects, accused and convicts in prisons and report any violation
of the above Convention and Constitution to nation and international community.
For the observance of the constitutional clause preventing torture and observance of the
provisions of the above convention the government has issued instructions to all units of the
police and security force to refrain strictly from torture in any form.

The ICOIC on the basis of article 22-29 of the constitution and provisions of the
Convention against Torture continually through the staff of one of its department visits the
detention centers and prisons.

The purpose of these actual visit is to check and to list any violation of the Constitutional
rights of the prisoners in detention centers and prisons.

As Afghanistan is also party to the Standard Minimum Rules for the Treatment of
prisoners, so ICOIC also check that these Rules are observed.

Ladies and Gentlemen,
Without access to justice, it is impossible to enjoy and ensure the realization of any other
rights, whether civil, political or economic.

The relationship between access to justice and human rights protection stems from the fact
that it is only when individuals have access to courts that they can espouse and seek for the
protection of their basic rights.

Factors inhibiting access to justice in Afghanistan are:
Delay in the administration of justice; cost and illiteracy. Illiteracy is one of the significant
obstacle to the realization of access to justice in Afghanistan.

In order to remove obstacles steps are being taken by the Supreme Court to review judicial
process.

The aims of such review will include:

to reduce the cost of litigation and broaden access to justice;

to reduce delays so that cases can be decided speedily;

to ensure that litigants have an equal opportunity regardless of their resources, to assert or
defend their rights;

To make the legal system understandable to those who use it.

Alternative dispute resolution mechanisms:

Even more significantly, efforts should be made to increase awareness of and resort to
arbitration or other methods of alternative dispute resolution mechanisms in the country.
The system of alternative dispute resolution mechanism well established traditionally in
Afghanistan.
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The following steps have been taken to regulate the system of alternative dispute
resolution:

To establish links with such centres and to put them in contact with local courts.

To check that they only resolve civil dispute in according with the law.

Enhancement of the Legal Aid Scheme

ne important agency that can usefully be deployed to enhance access to justice in the
country is the Legal Aid Scheme, which was established to provide assistance for indigent
Afghans unable to secure the services of private legal practitioners to enforce their legal
rights.

The system of legal aid, under the ICOIC supervision, has been established in the county
but slowly progressing due to financial limitations.

Conclusion:

The standard and the nature of Protection and promotion of fundamental rights through
constitutional adjudication can be assessed and recorded when the following essential
requirements are in place.

First the provisions of the constitution, as the mother law, acknowledging the human rights
fundamental international principles.

Secondly the system of law reporting reveals compliance to constitutional requirements.

The system of law reporting in Afghanistan in the style of international standard has not yet
been established. Attempts are underway to secure financial assistance and expertise for the
formation of such a department in the judiciary. The Independent Human Rights Commission
is now the only forum to check and report to ICOIC the protection and promotion of human
rights through constitutional adjudication

Thirdly, security is prerequisite for the protection and promotion of human
rights nation-wide. Maintaining security is a major challenge in Afghanistan.

END
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Constitutional Court of Korea:
Major Decisions on Ensuring Fundamental Rights

Justice Seo Kiseog

1. Good afternoon. I’'m Seo Kiseog, a Justice from the Constitutional Court of Korea.
It is my great pleasure and honor to introduce some of the major cases of our Court that
contributed to ensuring fundamental rights of the people. It is especially meaningful to share
these with you as you are committed to studying the Constitution and protecting the freedom
and rights of the people in the Asian region.

Today, ensuring fundamental rights of the people is crucial in many aspects. Since the
emergence of the idea of modern natural law and the social contract theory, a state has been
considered an institutional mechanism designed to better guarantee fundamental freedom
and rights of the people. A state is no longer an autotelic institution, but a means of happiness
of the people. That is why one of the most important tasks of a modern state is to guarantee
fundamental rights. In this regard, today’s constitution of each country provides for the
organization and structure of a state as well as the basic rights of its people.

In today’s world, most states have adopted democracy, which pursues a decision-making
process with every citizen given an equal and free status in the society. In this regard, a
democratic society must ensure everyone’s equal and free status. If the people’s freedom is
hindered or there is inequality in the process, the system of democracy cannot be maintained
stably. For this reason, equality and freedom are essential for successful democracy as well as
ensuring fundamental rights. John Rawls also mentioned in his book A Theory of Justice that
constitutionalism, regardless of the form, can only be fair and just when equal liberty, such as
the freedom of conscience and thought and equal political rights, is ensured.

Korea implemented the current Constitution in 1987 as a result of the people’s high
aspiration and passion for democratization. In the following year in 1988, the Constitutional
Court of Korea was established. As of August 2017, for almost three decades since
founded, 32,434 cases have been filed, of which decisions have been made for 31,526
cases. Among them, the Court ruled that 1,462 cases were unconstitutional (meaning they
were unconstitutional, unconformable to the Constitution, conditionally unconstitutional or
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upheld), many of which include critical decisions with regard to fundamental rights. Today, |
would like to present some of the unconstitutional cases that made a significant impact on the
Korean society.

2. Most importantly, the Constitutional Court of Korea has made its utmost effort to
protect the citizens’fundamental political rights. Some of the examples include declaring
the provisions of election acts that did not acknowledge the suffrage and right to vote
on referendum of Korean nationals residing abroad were a violation of the Constitution
(2004Hun-Ma644, etc.; and 2009Hun-Ma256, etc.). Thanks to the Court’s decisions, overseas
Korean citizens are now able to exercise their suffrage and right to vote on referendum
outside of Korea. Also, the Court decided that it was unconstitutional to restrict the right
to vote of prisoners and probationers with suspended sentences (2012Hun-Ma409, etc.),
substantially easing such restrictions.

In the past, separate party vote was not allowed and the proportional representative seats
were distributed based on the election results at local constituencies, reflecting the election
results as support for each political party. However, since the Court ruled such provisions to
be unconstitutional (2000Hun-Ma91, etc.), now there are separate votes for candidates for
local constituencies and parties for proportional representations at legislative elections.

In addition, several decisions found severe unfairness and therefore violations of the
Constitution in the population deviation between constituencies for the legislative and local
elections (95Hun-Ma224, etc.; 2000Hun-Ma92, etc.; 2005Hun-Ma985, etc.; and 2012Hun-
Mal92, etc.). If the number of voters of one constituency substantially exceeds that of
another, there is bound to be unfairness in the value of the vote that each citizen casts. The
Court’s decision helped decrease the population deviation between constituencies, thereby
contributing to equalizing the value of each citizen’s vote.

The provisions that stipulate an automatic revocation of a political party’s registration
if it fails to obtain seats in the National Assembly and more than 2/100 of total number of
effective votes were viewed as a violation of the Constitution (2012Hun-Ma431, etc.). The
Court’s decision allowed political parties with minority support to continue their political
activities without their registration revoked. Another important decision regarding the
freedom of political parties is the Court’s ruling that provisions which prohibit financial aid
to political parties and impose criminal punishment on such violations were unconstitutional
(2013Hun-Bal68).

Now, let me move onto the Court’s decisions regarding the freedom of speech. The
Constitutional Court of Korea ruled on several cases that the reviewing of the content of
motion pictures, sound records and video products in advance by an organization that can be
influenced by administrative agencies or authorities was tantamount to prior censorship that
the Constitution banned and therefore was unconstitutional (93Hun-Kal3, etc.; 94Hun-Kao6;
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97Hun-Kal’96Hun-Ka23; 2000Hun-Ka9; 2004Hun-Ka8; and 2004Hun-Kal8). The Court’s
decisions are considered to have contributed to the development of Korea’s film industry in
addition to the hard work and dedication of industry personnel.

Besides, the Court declared that the legal provision compelling a periodical publisher to
have and register a certain level of physical facilities was conditionally unconstitutional,
explaining that interpreting it as obliging the periodical publisher to directly possess the
facilities specified in this article violates the Constitution (90Hun-Ka23). In another case
(99Hun-Ma480), the Court decided that the provision prohibiting communications that
undermine public order and good social custom was unconstitutional as the “public order”or
“good social custom”was not clearly defined and it might impose over-regulation. The Court
said that the identity verification system, which allows the Internet users to use internet
boards only after they go through the identity verification process, infringed upon the freedom
of expression on the Internet and declared it unconstitutional (2010Hun-Ma47, etc.) and also
protected small Internet media by announcing it is unconstitutional to allow a new media to
publish an online newspaper only after employing more than five people (2015Hun-Mal206).
The Court made efforts for people to raise their voices on various social issues, political
comments and state affairs by making such decisions.

The Constitutional Court of Korea has paid close attention to the freedom of assembly and
demonstration that a democratic society places a great significance on. One good example
is that prohibiting an assembly after sunset in principle was unconstitutional (2008Hun-
Ka25; 2011Hun-Ka29). The citizens were not permitted to wage a demonstration or hold
an assembly outside after sunset basically before the decision. Now, they can at night. The
decision enabled many of those working at day time like office workers to participate in
demonstrations and assemblies.

Meanwhile, the act of restricting passage to and from a city square by completely blocking
off the square with police buses was pronounced as a sweeping, extensive and extreme
measure that bans all potential assemblies and protests and even forbids the passage of the
general public; it was therefore held to be unconstitutional for violating the rule against
excessive restriction (2009Hun-Ma406). This decision provided a new standard for the
controversial act of deterring assemblies and protests by using ‘passage blockades’comprised
of police buses.

Prohibiting any assembly in the vicinity of diplomatic institutions was also held
unconstitutional (2000Hun-Ba67, etc.). Now, the Korean people can hold an assembly under
conditions even in the vicinity of diplomatic offices.

As you are aware, political rights are the most important basic right that any citizen of

a democratic country is entitled to exercise. Decisions to extend voting rights and more
freedom to political parties and decisions opening up greater possibilities for people to
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express their political views and also make them be reflected in the politics are significantly
evaluated to have promoted political rights of the Korean people and eventually developed
democracy of the country one step further.

3. It is also important for the Court to protect people’s right to property. The Court decided
it was unconstitutional to grant land expropriation to a private company with only an approval
for and notification of an execution plan from an administrative office for a construction
project of low public needs like a fancy golf course as the provision concerned did not
demonstrate necessity for public expropriation required by the Constitution (2011Hun-
Bal72, etc.). It also announced that the provision prohibiting acquisitive prescription for
property subject to private economic transaction among national properties infringed upon
the principle of equality and the right to property, as it prioritizes the state over the general
public in private economic transactions with no justifiable cause (89Hun-Ka97). And it
was held unconstitutional to give priority to national tax over all security rights without a
reason (89Hun-Ka95). Furthermore, imposing an upper limit on land for housing that an
individual household is allowed to own was found unconstitutional (94Hun-Ba37, etc.),
and the provision was decided unconstitutional that did not state any compensation measure
for damage incurred by non-execution of a decided urban planning for a long time and
subsequent infringement of property right (97Hun-Ma26). All these decisions were meant to
protect people’s right to property. In particular, the move to stop the authorities from being
able to acquire land easily by using the land expropriation system to build a fancy golf course
or hotel of low public needs was evaluated to realize spirit of the Constitution in ways that
meet the needs of the modern society.

4. The Court also noted the flaws in the law that allows for a person of 19 years or older
to be sentenced to a medical treatment order of up to 15 years, in cases where that person has
a paraphilic disorder, has committed a sexual crime and holds a risk of recidivism. Medical
treatment per se does not run against the Constitution. However, long-term sentences may
incur a significant gap between the sentencing of the medical treatment order and its actual
execution, which in turn could lead to a situation where such treatment becomes unnecessary
due to medical treatment administered during detention, or old age. The Court’s decision
was that this provision infringes upon fundamental rights as it does not provide an objection
procedure that can prevent such unnecessary treatment from taking place (2013Hun-Ka9).
This is a clear reflection of the idea that state authority must not go beyond the necessary
boundaries when restricting the fundamental rights of the people.

5. A number of decisions kept the abuse of authority by state agencies in check, and called
for a closer observance of the Constitution. For instance, the Court gave shape to the right
of criminal suspects to defend themselves, through the following decisions. The Court held
that requiring unconvicted prisoners to wear inmate uniforms during investigation or trial
is unconstitutional, since it may be offensive or humiliating and prevent them from fully
exercising their right of defense (97Hun-Mal37, etc.). It also held that the right to legal
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communications with an attorney is infringed when an employee of the investigative agency
or a correctional officer listens to or records the conversation between a physically restrained
person and his or her defense counsel (91Hun-Mall1). Another relevant decision was made
when the Court held that denying an attorney’s request to read and copy investigation files in
the prosecutor’s possession without a justifiable reason infringes upon the right to a fair trial,
among others (94Hun-Ma60).

The Constitutional Court also made important contributions to enhancing the treatment
of prisoners, and some examples would be as follows. The Court held that installing toilets
in detention rooms with not enough to shield them from view, consequently making body
parts visible to other prisoners and police officers when in use, infringes upon the right
to personality (2000Hun-Ma546). The Court also held that subjecting persons arrested in
the act to body searches in a humiliating manner when confining them to detention rooms
is unconstitutional (2000Hun-Ma327); that restricting prisoners under the execution of
disciplinary action from outdoor exercise as a rule, and prohibiting them from writing is
unconstitutional (2014Hun-Ma45; 2003Hun-Ma289); that providing 1.06 m2 or 1.27m2
of usable space per prisoner in a detention center, which is insufficient for a Korean male
adult of average height to comfortably stretch his limbs, infringes upon human dignity and
worth(2013Hun-Mal42); and that allowing the head of a detention center to prohibit an
unconvicted prisoner from attending a religious ceremony or event taking place inside the
detention center infringes upon the freedom of religion(92Hun-Mal44).

There were also several decisions that rectified unreasonable aspects of the criminal justice
system. These include the decisions for unconstitutionality on the provision that restricts the
rights of the defendant, suspect or the attorney thereof to be present and to cross-examine,
despite allowing pre-trial witness examination (94Hun-Bal); on the provision that prescribes
the death penalty as the only statutory sentence for a soldier that has killed his or her superior
(2006Hun-Kal3); and on the provision that prescribes the arbitrary, instead of mandatory,
reflection of the entirety or part of a punishment that has already been executed overseas
(2013Hun-Bal29).

6. The Constitutional Court of Korea also made many meaningful decisions to protect
the right of the underprivileged in the society. For example, prohibiting a labor union from
donating money to political parties was held unconstitutional (95Hun-Mal54); the provision
that, in principle, does not accept accidents that occurred on a commute to or from work
as occupational accidents, was declared unconstitutional (2014Hun-Ba254); the provision
making it possible to fire a monthly paid worker who was employed for less than six months
without notifying the worker of dismissal at least 30 days before or paying him or her
ordinary wage of more than 30 days was decided unconstitutional (2014Hun-Ba3); and,
entirely banning all government employees including those who provide de facto service
from the right to collective action was held unconstitutional (§8Hun-Ma5). All these represent
judgments that enhanced workers’rights in the society.

79



1st International Symposium of the AACC Secretariat for Research and Development
Constitutionalism in Asia : Past, Present and Future

There were also decisions made to protect women’s rights. The Court decided that it was
unconstitutional to force children to have only father’s surname without allowing them to
have mother’s (2003Hun-Ka$5, etc.) and follow only father’s nationality after they are born
(97Hun-Kal2). The statute assuming a baby born within 300 days after the termination of a
marriage is biologically fathered by the ex-husband was held to infringe on mothers’right to
personality and right to pursue happiness, and, thus, to be unconstitutional (201Hun-Ma623).
The decisions were assessed to have contributed to democratically improving the family
system and advancing women’s right in the Korean society.

7. In the meantime, the Court tries to protect the basic rights of aliens. For example, it once
held a regulation of the Labor Ministry unconstitutional as key sections of the labor standard
under the Labor Standard Acts did not apply to industrial trainees from other countries
under the pretext of training though they have de facto labor relations by providing service
for their employer in return for financial gain under their direction and supervision and,
therefore, discriminated them unreasonably (2004Hun-Ma670). Recently, an alien appealed
to an ordinary court against the decision banning him from entering Korea and applied to
consultation with a counsel for the proceedings but the authority rejected the request. In
this case, the Court issued the interim injunction to determine the temporary status that the

administrative office shall grant an application to consultation with a counsel (2014Hun-
Sa592).

8. Finally, the Constitutional Court shed further light on the value of fundamental rights
under the Constitution, by readily addressing controversial cases in Korean history where
such rights were not respected. In the 1970s, there were Presidential Emergency Decrees
that allowed for the President, without a warrant issued by a judge, to arrest, detain and
punish anyone who criticized or proposed the amendment or repeal of the Constitution,
or fabricated and distributed groundless rumors about the government. The Constitutional
Court held that these Decrees violated the Constitution (2010Hun-Ba70, etc.). Although the
related incidents took place decades ago, the decision of the Court paved the way for verdicts
of acquittal and damages for people whose fundamental rights had been infringed by these
Decrees, and taught society to guard against the recurrence of such past events. A decision
for unconstitutionality was also pronounced for the provision which, at the time, granted the
President the supra-constitutional right to declare a state of national emergency, and under
such circumstances, restricted workers’rights to collective bargaining and collective action
(2014Hun-Ka5).

9. As illustrated in these examples, by interpreting the Constitution in a way that upholds
the constitutional spirit, the Constitutional Court of Korea has made numerous decisions that
prevent the unfair exercise of state authority, and contribute to guaranteeing the fundamental
rights of the people. Granted, we must admit there is room for improvement. However, it is
clear that the decisions of the Constitutional Court have contributed a great deal to protecting
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the fundamental rights of the Korean people.

The Constitutional Court of Korea has had the honor of being the country’s most trusted
and influential of all government agencies since 2005, according to surveys conducted
by Korea’s leading press organizations. We believe this is a reflection of the public’s high
appreciation of the efforts and achievements made by our Court.

With this, I conclude my presentation on the major decisions made by the Constitutional
Court of Korea. Thank you.
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Presentation
on the topic: “Protecting and Promoting Fundamental
Rights through the Constitutional Adjudication: on the
example of the Kyrgyz Republic.

Dear participants of the conference!
On behalf of the Constitutional Chamber of the Supreme Court of the Kyrgyz Republic, I
am glad to greet all participants of today's meeting.

I want to express special gratitude to the Constitutional Court of Korea for organizing an
international symposium at a high level.

Dear colleagues!

In the modern world, human rights and freedoms have a special meaning, which comes
from a new understanding of the nature of this institution, its key place in the system of
values of democratic and legal states.

Today, human rights and freedoms are a "human dimension" of statehood, they indicate
the degree of civilization of the state and determine its development strategy. Respect and
guarantee of human rights and freedoms, their security conditions - considered the most
objective reflection of the level of maturity of democracy, economic security and social policy
of the state.

The constitutional control remains as one of the most effective systems to protect human
rights and individual’s freedoms. Its difference and specialty lies in the fact that the judicial
protection is received not only by those who applied to the Chamber, but also by other
citizens whose rights were violated or could be violated. The acts made by constitutional
courts are comparable in nature and significance with legislative acts of higher legal force.
The importance of legal positions of constitutional courts is that they contain legal guidelines
for the further activities of other legislative bodies, including the protection of human rights
and individuals freedoms.

Today, the appeals of citizens who see the body of constitutional control as an effective

91



1st International Symposium of the AACC Secretariat for Research and Development
Constitutionalism in Asia : Past, Present and Future

instrument of restoring violated rights are becoming more and more numerous. This is
evidenced by the statistics of the Constitutional Chamber. The Constitutional Chamber plays
an important coordinating role in the constitutional and judicial protection of human rights,
since it facilitates the development of conceptual approaches and mechanisms for their
protection as a priority of constitutional values and goals. In this aspect, the Constitutional
Chamber is considered as one of the factors of authority’s self-limitation in order to establish
a balance of power and one’s freedoms.

At the same time, the effectiveness of the rights protection function performed by the
Constitutional Chamber depends on the degree of citizens access to constitutional justice.
In the Kyrgyz Republic, constitutional litigation operates on the principle of a "related
initiative". In accordance with the legislation of the Kyrgyz Republic, the Constitutional
Chamber is not entitled to initiate constitutional proceedings on its own, it is instituted only
on the basis of requests from parties specifically provided by law.

The Constitution of the Kyrgyz Republic granted everyone the right to challenge the
constitutionality of the law and other normative legal acts if it considers that they violate the
rights and freedoms recognized by the Constitution.

Among the advantages of abstract control over other types of control, are the following:
- ability of a citizen to apply to the constitutional court;

- possibility of individual to protect the constitutional right before it is violated by an
unconstitutional rule of law (preventive protection);

- restoration by a court of the violated constitutional right of a citizen in a considerably
shorter period than if the citizen first must have applied to other human rights bodies;

- protection of citizens constitutional rights and freedoms, foreign citizens and stateless
persons whose rights were violated or could be violated by the unconstitutional
normative legal acts.

However, it should be noted that abstract control in our republic is combined with
specific control. This makes possible to maintain the necessary proportions between
ensuring compliance of the normative legal acts with the Constitution, timely elimination
of the contradiction in the development of the national system of legislation and observance
of legality in the consideration of civil, administrative and criminal cases by courts, the
application of legal guarantees of human rights and individual’s freedoms.

The Constitution has the highest legal force, allocated the basic human rights and
freedoms, the rule of law, justice and equality as the Constitutional values. These
constitutional values form a systemic unity, the main task of which is to maintain the balance
and proportionality of constitutionally protected values, interests and goals. Decisions of the
Constitutional Chamber put the final point in these issues. In other words, the Constitutional
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Chamber ensures the operation of the Constitution throughout the country.

In accordance with the Constitution of the Kyrgyz Republic, the human rights and
individuals freedoms are directly active. They determine the meaning and content activities
of the state authorities, local self-government bodies and their officials. Based on this,
the Constitutional Chamber, first of all, in interpreting and applying the provisions of the
Constitution, takes such legal position that maximally protects the high dignity, basic rights
and freedoms of the individual.

The practice of the Constitutional Chamber shows that the protection of constitutional
rights and freedoms of a person and a citizen comes to the fore, both in quantitative and
qualitative terms. In practice of the Constitutional Chamber, cases, regarding protection
of fundamental rights and freedoms of a person and a citizen, are the most numerous out
of all the categories of cases considered by Constitutional Chamber. Statistics show that
an increasing number of citizens appeals to the Constitutional Chamber for protection of
their constitutional rights and freedoms. The share of cases, considered by the Chamber on
appeals of the citizens, account for more than 95 percent of all cases in the Chamber’s overall
practice; and every year the number increases.

There are many examples of legislative body removing legal gaps, regarding regulations
of rights and freedoms of citizens, after the decision of the Constitutional Chamber.

In particular, on March 5th 2014 the Constitutional Chamber assessed, with its decision,
one of the norms in the Constitutional Law “On the Status of the Judges of the Kyrgyz
Republic” (Part 6 of Article 26) and recognized the contested provision as non-contradictory
to the Constitution of the Kyrgyz Republic.

However, in its decision the Constitutional Chamber noted that the right to judicial
protection is the right of anyone irrespective of the type of professional activity of a person,
therefore, the decision of the judicial, self-governing body (the Council of Judges) on the
early dismissal of a judge from his position should not restrict the judge's right to appeal
against the decision of the said body. Consequently, the decision of the judicial self-governing
body (the Council of Judges) on the early dismissal of a judge, as an extreme measure of
disciplinary action, must be subject to judicial review. That was the reason, the Constitutional
Chamber has pointed out the legislative body the need to develop legal instruments, which
would allow the judge to appeal against the decision of the judicial self-governing body (the
Council of Judges) during the time between the issuance of the decision by Council of Judges
and its approval by the President of the Kyrgyz Republic.

The Constitutional Chamber also considered cases based on appeals of citizens regarding
violations of their civil and political rights and freedoms guaranteed by the Constitution.
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Thus, on June 4th 2014 the Constitutional Chamber assessed the constitutionality of recall
of a member of local self-government body by the governing body of a political party after
the proposal by the said party.

In its decision, the Constitutional Chamber stated that according to Article 112 of the
Constitution of Kyrgyz Republic, deputies of the representative body of local self-government
bodies are elected by citizens residing in the territory of the respective administrative and
territorial units, while taking into account the equal opportunity principle, established by law.

The election of candidates for positions of deputies of a representative body of local
self-government is a direct expression of the will of citizens. The only entity that has the
opportunity to elect its representatives at the local level is the local community. Thus, the
deputies of the representative body of local self-government body are the bearers of power of
the local population, according to the principle of popular sovereignty.

Consequently, a candidate for the position of a deputy in a representative body of local
self-government acquires the status of a deputy only on the basis of elections and following
the results of elections. Such status obliges the deputy to protect the interests of the local
community foremost. That is why the Constitutional Chamber stated that recall of a
deputy off the position in a representative body of local self-government on the advice of a
political party creates conditions for violating the electoral rights of citizens. Moreover, the
Constitutional Chamber concluded that such provision violates the democratic principles,
which are contained in Constitution, like that of people’s sovereignty and independence of
local self-government.

With its decisions, the Constitutional Chamber also draws the attention of the legislation to
the need to compliance with the supremacy of the Constitution in the law-making process, the
consistent development of constitutional values and principles, which will allow achieving a
flexible, dynamic and ultimately defined legal and regulatory framework that meets the needs
of society and the state.

Thus, on November 6 2013 the Constitutional Chamber assessed on the constitutionality
of Article 128 of the Criminal Code of the Kyrgyz Republic, which provided for criminal
liability for acts that discredit or humiliate the honor and dignity of citizens. In this particular
decision, the Constitutional Chamber noted that, according to the requirements written out
in Constitution, everyone has the right to inviolability of private life, and right to protection
of honor and dignity. Everyone is guaranteed protection, including judicial protection, from
improper collection, storage, dissemination of confidential information and information
about a person's private life, also, a person is guaranteed the right to compensation for
material and moral harm caused by unlawful actions is guaranteed. At the same time, the
Constitution guarantees ban on criminal prosecution for the dissemination of information,
which discredits the honor and dignity of an individual (Section 5 of Article 33). Because of
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this, the aforementioned norm was recognized contradictory to the Constitution. Moreover,
the Constitutional Chamber, taking into account the aforementioned guarantees from the
Constitution, indicated the legislator about the need to consider an effective mechanism of
protection of honor and dignity of an individual through introduction of relevant changes and
additions to civil and administrative law.

I would like to note on the decisions of the Constitutional Chamber, which, despite the
final resolution on the constitutionality of the considered norms, point that it is necessary to
implement additional legal regulation in the implementation of human rights and individuals
freedoms. In particular, in the decision of January 24, 2014, the Constitutional Chamber
assessed the constitutionality of certain norms of the Criminal Procedural Code of the Kyrgyz
Republic (Section 1 of Article 131, section 1 of Article 132).

The Constitutional Chamber has outlined in the indicated decision that it is clearly defined
that not only orders to dismiss criminal complaints and orders to terminate criminal cases can
be appealed in the Criminal Procedural Code of the Kyrgyz Republic, but also other decisions
and actions (inaction) which are capable of violating constitutional rights and freedoms of
criminal trial participants or obstruct the access of citizens to justice.

In case the Constitutional Chamber has brought law enforcers to notice that during
application of disputable norms of the Criminal Procedural Code of the Kyrgyz Republic
(Section 1 of Article 131) a contradictory judicial practice establishes itself, when some
courts accept to review complaints against decisions of investigators, prosecutors to institute
criminal proceedings, other courts, believing that the decisions of investigators, prosecutors to
institute criminal proceedings are not subject to appeal, dismiss the complaints. In such case,
courts, having dismissed such complaints, reviewed the disputed legal norm of the Criminal
Procedural Code of the Kyrgyz Republic in relationship to another article of the same Code,
in which an exhaustive list of procedural acts subject to appeal by physical and legal entities
is brought.

According to the results of the constitutional examination, the Constitutional Chamber
recognized the disputed norm (Section 1 of Article 131) of the Criminal Procedural Code as
contradictory to the Constitution, and has indicated that the legislative body should exclude
the given contradictions in the norm of the Criminal Procedural Code. The Constitutional
Chamber has specifically indicated that these changes should provide the guaranteed right
of all persons to judicial protection of their rights and freedoms, exclude uncertainty in law
enforcement processes and bring it to accordance with the constitutional principles of legal
state through its application by judicial bodies.

The Constitutional Chamber does not just interpret separate legal norms, it forms the

constitutional legal doctrine, it offers its own understanding of separate articles of the
Constitution, which is required for all state bodies and other subjects under constitutional
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legal relations. In this regard, it is possible to state that it creates law in a certain way. This
view is purely theoretical, the Constitutional Chamber cannot replace the legislator, and its
decisions are not aimed at creation of new legal norms.

In particular, in its decision on the 26th of the November, 2013, the Constitutional
Chamber conducted a constitutional examination of Article 427 of the Labor Code of the
Kyrgyz Republic and indicated that the legislative body had initially incorrectly understood
the meaning and contents of such a definition as “political office”. Because of this, the
Constitutional Chamber defined the essence of this term in its decision. As a result of this
the legislator formulated the definition of “political office” in the new version of the Law of
the Kyrgyz Republic “On civil service and municipal service”, guided by the fundamental
principles and attributes written in the given decision of the Constitutional Chamber during
ratification.

Dear colleagues!

In my opinion, the given examples from practice of the Constitutional Court may
be reviewed as a step forward in the direction of further strengthening of the idea of
constitutionalism. However, without effective execution of decisions of constitutional control
bodies it is not possible to speak of achieving final results.

The effectiveness of execution of decisions becomes even more relevant if the normative
character of the decisions of the Constitutional Chamber is considered, as well as their
finality and impossibility of appeal. Execution of judicial decisions of any court, especially
constitutional justice bodies, should provide for specific methods of such execution, giving
full and timely implementation of legal positions, established in the decision itself.

Moreover, a legal vacuum or gap in the law can occur from the moment of recognition of a
normative legal act as unconstitutional in whole or in part, which should be rectified by law-
making bodies.

Due to this, the need for effective execution of judicial decisions obligates the state to
ensure implementation of these requirements through the establishment of appropriate
organizational and legal mechanisms of execution of final judicial decisions in the legislation.

Naturally, the formation of the institute of constitutional control in the Kyrgyz Republic
will continue by the search of new methods, models and working standards, considering the
specificities of the national context. However, on the whole, at present the Constitutional
Chamber has established its place and role in provisioning, defense, and promotion of both
human and citizen rights and freedoms.

Dear colleagues!
I am very happy to see that the meeting of the Association of Asian Constitutional Courts
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occurs systematically and is becoming tradition. I am confident that such platforms contribute
to the exchange of experience among members of the Association, popularization of ideas
on constitutionalism and activities of constitutional courts and equivalent bodies in the Asian
region.

Thank you for your attention.
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TOKJIAJ

HAa TeMY: «3aluTa U NPoJABUKeHUE OCHOBHBIX NPaB
U CBO0O/I Y€JI0BEKA U TPAXKAAHUHA MOCPEACTBOM
KOHCTUTYIHOHHOTO npaBocyausi: onbiT KP»

YBa)kaeMble Y4aCTHUKH KOH(EpeHIru!
Ot nmenu KoncturynuonHnoi manarel BepxoBHoro cyna Keipreizckoir PecryOonuku paj
MIPUBETCTBOBATH BCEX YUACTHUKOB CETOAHSIIHEH BCTPEUH.

OcoOyro nmpu3HaTelbHOCTh X04y BbIpa3uTh Koncturynumonnomy cyny Kopewu 3a
OpraHU3AIMIO MEXIYHAPOTHOTO CUMIIO3WyMa Ha BBICOKOM YPOBHE.

VBakaeMble KoJIIeTH!

B coBpemenHoMm mupe mpaBa u cBOOOBI YeIOBEKa UMEIOT 0c000€ 3HAaYCHHE, KOTOPOE
MCXOIUT U3 HOBOTO MOHMMAHHUS CaMOW MPUPOJIbI TAHHOTO MHCTUTYTA, €r0 KJIIFOUEBOIO MECTa
B CHCTEME IIEHHOCTEH IEMOKPAaTHYCCKHUX U MTPABOBBIX TOCYIAPCTB.

CeronHs mpaBa U CBOOOJbI YETIOBEKA MPEICTABISIIOT COO0H «4enoBeYeCKOe N3MEPEHHUE»
rOCyAapCTBEHHOCTH, CBHAECTEIBCTBYIOT O CTEIEHH LHUBUIN30BAHHOCTH TOCYAapCTBa,
OTIPEACIISAIOT €ro cTpareruto pa3Butus. CoOIroeHne U rapaHTHH 1paB U CBOOOJ YeslOBeKa,
COCTOAHHUEC HX 3alllUIICHHOCTU ABJIAIOTCA Hanbojee 00bEKTUBHBIM OTPAKCHUCM YPOBHS
3pPENOCTH JEMOKPATHH, SKOHOMUYIECKOW 0€301MacHOCTH, COIIMATbHON TOJIMTHKH TOCYAapCTBa.

B cBo10 0ouepenb, KOHCTUTYLHIMOHHBIA KOHTPOJIb OCTACTCSI OMHUM U3 3(PPEKTUBHBIX CPEICTB
3aIUTHI TIPaB U CBOOO] YelOBeKa U rpaxkiannHa. Ee oTiinure 1 0cOOCHHOCTD B 9TOH cCHCTEMe
3aKIII0YAeTCsl B TOM, YTO B PE3yJbTaTe KOHCTUTYLHOHHOTO CYIOIPOU3BOJICTBA CyACOHYIO
3alUTYy IMOJTYYarOT HC TOJILKO JIMIO, 06paTI/IBI_HeeC$I B OpraH KOHCTUTYIHUOHHOTO IIPaBOCY/Aus,
HO U JpyTHe IpakaaHe, MpaBa KOTOPBIX HAPYIIAJUCh MJIM MOTIIU OBl OBITH HApyIICHBI.
ConepxaHue aKTOB KOHCTUTYIIMOHHBIX CYJOB COIOCTaBHUMO IO CBOEMY XapakTepy U
3HAYCHHUIO C 3aKOHOAATCJIIbHBIMH aKTaMH BBICIICH IOpPI,Z[H‘-IeCKOfI CHJIbI. 3HAYEHHUE IMPaBOBbBIX
NO3ULUN KOHCTUTYIHOHHBIX CYJOB COCTOMT B TOM, YTO B HHX COJEPIKATCS IPaBOBBIC
OPUCHTHUPBI IJId }IaHBHeﬁmeﬁ JACATCIIBHOCTHU 3aKOHOAATCJIbHBIX OPraHoB, B TOM YHUCJIC U B
cdepe obecrieueHus IpaB U CBOOO YeIOBEKa U I'PakJaHHHA.

98



Session 2
Protecting and Promoting Fundamental Rights through Constitutional Adjudication

Ceroanst oOpamieHus TpakaaH, BUAAININX B OpraHe KOHCTUTYIIHOHHOTO MPaBOCYIAUs
3 PeKTUBHBIN UHCTPYMEHT BOCCTAHOBJICHHS HApPYIICHHBIX MPaB CTAHOBATCS Bce Oomee
u 0osee MHOTOYHMCIEHHBIMU. OO0 3TOM CBUAETEILCTBYET CTATHCTHUYECKUE JaHHBIE
Konctutynmonnoi nanarsl. KOHCTUTYIMOHHAS TajlaTa UTPAET BaXKHYIO KOOPJIUHUPYIOLLYIO
pOJb B KOHCTHUTYIIMOHHO-CY/I€OHON 3alIUTe MpaB 4YelOBEKa, MOCKOJIbKY CIIOCOOCTBYET
BBIPA0OTKE KOHIIETITyaJbHBIX IMOJXOJA0B M MEXaHHU3MOB MX 3aIMTHI KaK MPUOPUTETHBIX
KOHCTUTYLIMOHHBIX LIEHHOCTEW M 1esied. B 3ToM acnekre KOHCTUTYIMOHHAs TajaTa SBIISIETCA
OJTHUM U3 (PaKTOPOB CAaMOOTPAHUYCHUS BIACTH B LEISIX YCTAHOBICHUS PABHOBECHSI BIACTH U
CcBOOOIBI TUYHOCTH.

BmecTe ¢ TeM, 3 PpeKTUBHOCTH BhIMONHIAeMOW KOHCTHTYIIMOHHOW manaToi
PaBO3aLIUTHON (YHKIMU 3aBUCUT OT CTENEHH J0CTyNa I'PaKJaH K KOHCTUTYILIHOHHOMY
npaBocyauto. B Keipreizckoii PecriyOnike KOHCTUTYLMOHHOE CYIOIPOU3BOACTBO JEHCTBYET
10 IPUHIUIY «CBS3aHHOW MHUIHUATHUBBIY. B COOTBETCTBUM C 3aKOHOAATEIbCTBOM
Keipreizckoit Pecny6nuku, KoHcTuTynumoHnHas majgatra He BIpaBe BO30yXAaTh
KOHCTUTYLIMOHHOE CYJOIPOU3BOJICTBO MO COOCTBEHHOM MHULIMATHBE, OHO BO30YyXIaeTcs
TOJIBKO 110 0OpaIeHUsIM CyObEKTOB, CIIEIUATBHO MPEyCMOTPEHHBIX 3aKOHOM.

Konctutyuus Keipreizckoit Pecny6nuku npenoctaBuia npaBo KaxJoMy OCIOPHUTH
KOHCTUTYLIMOHHOCTb 3aKOHA M HUHOT'O HOPMAaTUBHOI'O IIPAaBOBOI'O aKTa, €CIIU CYUTAET, YTO UMHU
HapylIarTcs paBa U cBOOOIbI, Mpu3HaBaeMble KoHCTUTYIHEH.

B uncne npenmMyiectB abCTpaKTHOTO KOHTPOJIS HaJ APYTUMH BUJAMH KOHTPOJISI MOYKHO
Ha3BaTh CIEAYIOIINE:
- - JOCTYIIHOCTb 00palleHus rpaXkIaHHa B KOHCTUTYLIMOHHBIN CYII;

- - BO3MOXKHOCTb 3alllUThl KOHCTUTYLIMOHHOIO IpaBa UHAMBU/A €UIE J0 €ro HapyIlleHUs
HEKOHCTUTYLIMOHHOW HOPMO IpaBa (IIpeBEHTUBHAs 3aIlIUTA);

- - BOCCTAHOBJIEHHE CYJIOM HapyIIEHHOTO KOHCTHUTYLIMOHHOIO NpaBa I'pa)iJaHWHA B
3HAUYUTEJIBHO 00Jiee KOPOTKUHM CPOK, YEM B Cllydae HEOOXOAMMOCTH MPEIBAPUTEILHOIO
oOpalieHus TpakJJaHUHA B MHbIE [TPABO3AIIUTHBIE OPTraHbl;

- - 3allMTa KOHCTUTYUHMOHHBIX IIpaB " CBO6OL[ rpaxjaaH, MHOCTpPAHHBIX I'paXJgaH H
U1 oe3 I'paXXaaHCTBA, YbU IIpaBa HApylIaJWCh HUJIHW MOTIIHN OBl OBITH HapylICHBI
HCKOHCTUTYUHMOHHBIMHW HOPMATHBHBIMU ITPABOBBIMH aKTaMHU.

Ho cneagyer oTMeTuTh, 4TO aOCTpPaKTHBIM KOHTPOJIb B HAIlleH pecrnyOiuKe coueTaeTcs
C KOHKPETHBIM KOHTPOJIEM. DTO MO3BOJISET COXPAHUTh HEOOXOAMMBIE MPOMOPLUU MEXIY
o0ecredeHneM COOTBETCTBUSI HOPMATUBHBIX MIPABOBBIX aKTOB KOHCTUTYIIUH, CBOEBPEMEHHBIM
yCTpaHEHHUEM MPOTUBOPEUYUS B Pa3BUTUU HAIIMOHAJIBbHOU CUCTEMbl 3aKOHOAATEIHCTBA U
coOI0IeHNEeM 3aKOHHOCTH MPU PACCMOTPEHUU CYAaMH TpakJIaHCKUX, aIMUHUCTPATUBHBIX
U YTOJOBHBIX JieJl, MPUMEHEHHEM IOPUIMYECKUX TapaHTUM MpaB U cBOOO] HelOBEeKa U
rpa)kIaHHHA.
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Koncrurynus, obnagas BblcHIEd IOpUIUYECKON CHUIOM, 3aKpENJIsiEeT OCHOBHBIE
npaBa U CBOOOJBI YEJTOBEKa, BEPXOBEHCTBO MpaBa, CIPABEIIUBOCTh, PABEHCTBO KakK
KOHCTUTYIIMOHHBIE IEHHOCTU. YKa3aHHbIE KOHCTUTYIHOHHBIE IIEHHOCTH 00pa3yioT
CUCTEMHOE €JWHCTBO, TJIABHOW 3ajjadyeil KOTOPOTO, SABIAETCA MOJJAEpKaHue OanaHca U
COPa3MEPHOCTH KOHCTUTYLUHOHHO 3alIMINAEMBbIX LIEHHOCTEN, HHTEPECOB U Lenel. Pemenus
KoHCTUTYUMOHHOM MmanaThl CTaBAT OKOHYATENIbHYI TOUYKY B 3THX Bompocax. UHbIMU
cnoBamu, KoHcTutynnonHas nanara obecrneduBaet neiicteue KoHCTUTYIMU Ha BCeH
TEPPUTOPUU CTPAHBI.

B coorBerctBun ¢ Koncrurynueit Keiproizckoit Pecrybnuky npaBa u cBoOO/IbI YeslOBEKa
U TpaKJJaHUHA SBJISIIOTCS HENOCPEACTBEHHO AeMCTBYOIUMHU. OHM ONpPEAEISIOT CMBICI
U COJEpKaHUE JNESATEIbHOCTH BCEX IOCYJapCTBEHHBIX OPTaHOB, OPraHOB MECTHOTO
CaMOYIIPaBJICHUS U UX JOJDKHOCTHBIX Jinll. Mcxonsa u3 storo, KoncTutynimonHas nanara rnpu
MHTEpIIpeTaluy (TOJIKOBAaHUH) U MPUMEHEHHH MOJOXKeHUH KOoHCTUTYIMH puaepKuBaeTcs
IpEeXJe BCEro TaKOM NMPaBOBOW MO3UIMH, KOTOpPAash MAaKCUMaJbHO 3aIlMIIAET BBICOKOE
JTOCTOMHCTBO, OCHOBHBIE IPaBa U CBOOOIbI TUYHOCTH.

[IpakTrika KOHCTUTYIIMOHHOW MajiaThl MOKAa3bIBAET, YTO 3aIUTAa KOHCTUTYLIMOHHBIX IIPaB
¥ CBOOOJT YeJIOBEKA M TPaKJaHWHA BBIXOJUT Ha MEPBBIN IJIaH, KaK B KOJUYECTBEHHOM, TaK
¥ B KQUeCTBEHHOM OTHOIICHUSX. J[ea mo 3ammTe OCHOBHBIX IPaB U CBOOOJ YeJOoBEKa H
rpakJaHuHa B NpakTHKe KOHCTUTYUMOHHOM ManaTkl SBISIOTCS CAMON MHOTOYUCIECHHOU
M3 KaTeropuil JeJi, pacCMaTPUBAEMBIX €10 MPU OCYIIECTBICHUH CBOUX CYIEOHBIX
nomHOoMounii. Kak mokas3piBaeT CTaTUCTHKA, Bce OOJbIEee KOMHMUECTBO IPaKaaH oOpamaercs
B KoHCTUTYLIMOHHYIO ManaTy 3a 3allMTOW CBOMX KOHCTUTYIIMOHHBIX MpaB U cBoOox. Jlomus
PacCMOTPEHHBIX JIeJ MO 00palleHusIM TpaXaaH B o0mei npaktuke KOHCTUTYIITMOHHOU
najaThl MPEBBIMIAET 95 MPOIEHTOB U U3 TOJ1a B IO YBEJIUYUBACTCA.

Hewmano npumepoB, korna Ha OCHOBE NPUHATOrO KOHCTUTYLIMOHHON ManaTo peleHus
1o oOpaleHusIM rpakJaH, 3aKOHOAATEIbHBIM OPraHOM YCTPaHsUIUCh MPAaBOBbIE POOEIHI B
IIPaBOBOM PEryJUpPOBAHUN KacaTeJIbHO MPaB U CBOOO Ipax/iaH.

B uvactnoctu, pemenueM ot 5 mapta 2014 roga KoHcTuTynroHHas nanara jiaja OoleHKY
HOpMe KOHCTHTYIHHMOHHOTO 3akoHa «O craryce cyneit Keipreizckoir Pecnybnukuy» (4acThb
6 crarbu 26) U npu3HaAJIa OCllapUBaeMoe IMOJOXKEHUE He mpoTuBopevaniedt Koncturynuu
Keipreizckoit Pecryonuku.

Onnako B cBoeM pemeHun KOHCTUTYIMOHHAS TajiaTa OTMETHJA, 4TO MPaBO Ha
CyAeOHYIO 3aIUTY SBIISIETCS MPABOM Ka)XIO0TO, HE3aBUCHMO OT pojia MpodecCuoHaIbHON
NeATeNbHOCTH, TTOATOMY peIlIeHHe opraHa cyaeickoro camoymnpanieHusi (Cosera cyneit) o
JIOCPOYHOM OCBOOOXKIEHUH CYIbU OT 3aHUMAEMOW TOKHOCTH HE JOJDKHO OTPAHHYMBATH
MpaBoO CyIbH 00XaloBaTh pelIeHHe JaHHOTO opraHa. ClienoBaTelbHO, PEIICHHE OpraHa
cyneiickoro camoymnpasienusi (CoBeTa cyneil) 0 JOCPOUHOM OCBOOOXKIEHHUH CYIbH, KaK
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KpailiHas Mepa AUCHUILUIMHAPHOTO BO3ACHCTBHS, MOJDKHO TOJJICKATh IPOBEPKE CYIOM.
B cBsa3u ¢ uem, KoncTuTynmonHas manara ykasajia 3aKOHOTBOPYECKOMY OpTaHy O
HEOOXOIMMOCTH pa3paboTaTh MPaBOBBIE HHCTPYMEHTHI, MO3BOJISIONINE CyIbe 00XKalIoBaTh
pemieHne oprana cyneiickoro camoymnpasienus (Cosera cyzeil) BO BpeMEHHOM IPOMEKYTKE
MEX/y BBIHECEHHEM COOTBETCTBYIOIIETO PELICHUS OpTraHa CyIeHCKOro camoynpaBiIeHUs
(CoBetoM cyzeii) 0 JOCPOYHOM OCBOOOXKICHUH CYIBH U 110 ero yTBepkaeHus [Ipesnaentom
Ksipreizckoii PecriyOmnuku.

B npaktuke KOHCTUTYLMOHHON manaThl TakKe €CTh Jeja M0 00palleHusIM rpakJaH
Ha HapylIeHHUE WX Tpa)xJaHCKUX M MOJUTHYECKUX MpaB U cBOOOJ, rapaHTUPOBAHHBIX
Koncturynuuei.

Tak, B cBoem pemenuu oT 4 uwoHs 2014 rona KoncTtutynnonHas manarta gana
OLIEHKY KOHCTUTYLUMOHHOCTH OT3bIBa JICMyTaTa MpPEACTaBUTEILHOTO OpraHa MECTHOTO
caMoymnpaBlieHUs! (MECTHbIE KeHEIIN) PYKOBOJSIIMM OPTaHOM MOJUTHYECKON MapTUH Ha
OCHOBAHUU MPEIJIOKEHUSI COOTBETCTBYIOIIEH My TaTCKOU (PpaKiuu.

KoHcTuTynuoHHas majiata B CBOEM PEIIEHUM yKaszaja, 4TO COINIacHO cTaTbe 112
Koncturynuu, aemyrarsl IpeCcTaBUTEIILHOIO OpraHa MECTHOIO CaMOYyNpaBieHUs! (MECTHbIE
KEHEeIIN) U30uparoTcs rpakJlaHaMu, MPOKUBAIOIIUMH Ha TEPPUTOPUU COOTBETCTBYIOIIEH
aJIMMHUCTPATUBHO-TEPPUTOPUATBHON €IMHUIIBI, C COOIIOEHUEM PAaBHBIX BO3MOXHOCTEH B
MOPSAJIKE, YCTAHOBJIEHHOM 3aKOHOM. M30paHue kaHAWJaTOB B JEMyTaThl MPEACTaBUTEIHLHOTO
OopraHa MECTHOTO CaMOYIpaBJieHHUS (MECTHbIE KEHEIIH) SBJISETCS HENOCPEICTBEHHBIM
BBIPA)KEHMEM BOJIM I'pakJaH. ENMHCTBEHHBIM CyObEKTOM, 00J1a1al0IIUM BO3MOKHOCTBIO
n30MpaTh CBOUX IPEACTAaBUTENIEH HA MECTHOM YPOBHE SBJISIETCS MECTHOE COOOIECTBO.
TakuMm 00pazoM, enmyTaThl IPEJCTABUTEIILHOTO OPraHa MECTHOTO CaMOYIIPaBJICHUS (MECTHbIC
KEHEIIHN), COMIACHO MPUHIIMITY HAapOJHOTO CYBEPEHUTETA, SBIISIIOTCA HOCUTEISIMU BIACTH
MECTHOTO HACEICHHUS.

CnenoBaTenbHO, TOJIBKO HA OCHOBAHMHM BHIOOPOB M IO MTOraM BbIOOPOB KaHAUAAT B
JeNyTaThl MPEJICTaBUTEILHOIO OpraHa MECTHOTO caMOyIpaBiieHUs] (MECTHbIE KEHEIIIH)
npuoOperaer craryc gaenyrara. M takoil craryc o0g3yer nemnyTrara 3allMIIaTh B MEPBYIO
ouepellb HHTepechl MecTHOro coodmectra. [loatomy KoHcTuTynnonHas nanarta ykasana,
YTO OT3bIB JENyTara MPEACTAaBUTEIBHOIO OpraHa MECTHOTIO CaMOYIIPaBJICHUS PYKOBOISAIIUM
OpPraHoM MOJMTUYECKOHM MapTUU Ha OCHOBAHUH MPEIOKEHHS (PPaKIIUK CO3AaeT YCIOBUS IS
HapylLIeHUs] CYLUIHOCTH M30upaTenbHOro npasa rpaxaad. Kpome Toro, Koncrurynuonnas
najata Hmpuiljia K BbIBOAY, YTO MOJ00HOE MOJIOKEHUE HApyLIaeT 3aKpemieHHbIE
Koncturynuein neMokparnyeckyue NPUHIUIBI, TAKME KaK MPUHIUI HAPOJAHOIO CyBEpEHUTETA
Y HE3aBUCUMOCTb MECTHOT'O CaMOYTIPaBIICHHUS.

B cBoux pCHICHUAX KOHCTI/ITYLII/IOHHHSI ajjara TakKe 06pa1uaeT BHUMAHHUEC 3aKOHOOIATCIIA
Ha HCO6X0,Z[I/IMOCTB 663y€JIOBHOFO CO6J'IIOI[€HI/I${ B 3dKOHOTBOPUYECKOM IIPOLECCE BEPXOBCHCTBA
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Konctutymnuu, nocienoBareabHOTO Pa3BUTHS KOHCTHUTYLIMOHHBIX [IEHHOCTEH W MPHUHIUIIOB,
YTO MO3BOJIUT JOCTUYh TMOKOTO, JUMHAMUYHOTO, IPEIEIbHO OMPEIeICHHOT0, OTBEYAIOIIETO
MOTPEOHOCTSAM OOIIECTBA U TOCYAApCTBA MPABOBOTO PETYIUPOBAHUSI.

B pemenuu ot 6 Hos0ps 2013 rona KoHcTUTynMOHHAs manarta Jgajia OlEHKY
KOHCTUTYIIMOHHOCTH cTaTbu 128 VYromoBHoro komekca Keipreizckoir PecnyOnuku,
KOTOpasi MpeJycMarpuBaja yrojJOBHYI OTBETCTBEHHOCTh 3a ACHCTBUS, MOpOYAIUE HIH
YHUXKAIOIME YeCTh U JOCTOMHCTBO rpaxkiad. B nanHom pemennn KoncTuTynronHas nanara
OTMETHJIa, YTO B COOTBETCTBUM C TpeOoBaHUSIMH KOHCTUTYLMU KaXXIblii UMEET MPaBo
Ha HEMPUKOCHOBEHHOCTh YACTHOM XM3HU, HA 3AIUTy YECTHU M JOCTOMHCTBA. Kaxmomy
rapaHTHPYeTCs 3allUTa, B TOM 4YHCIe CyaeOHas, OT HempaBOMEpPHOTo cOopa, XpaHEeHUs,
pacnpocTpaHeHus KOHGUISHIUAIbHONH HHPOPMALUK U UHPOPMAIUU O YaCTHON KU3HU
YeJI0BeKa, a TaKKe rapaHTUPYETCs MPaBO Ha BO3MEIIEHHE MATepHAIbHOTO U MOPAJIbHOIO
Bpeza, MIPUYUHEHHOTO HEMPABOMEPHBIMU AeUCTBUAMU. OJHOBPEMEHHO € 3TUM, KoHCTUTYLIHS
yCTaHaBJIMBAaeT TapaHTHH 3alpeTa Ha YTOJOBHOE Mpece0BaHUE 3a PaCIpOCTPaHEHHE
nH(popManum, Nopoyaileil 4ecTb U JOCTOMHCTBO JUYHOCTU (YacThb 5 crarbu 33). B aroit
CBSI3M HOpMa YTOJIOBHOTO KOJeKca Oblia mpu3HaHa mpoTuBopedamnieit Koncturynum.
Bwmecte ¢ Tem, KoHcTuTyIoHHas manaTa yYUThIBas BBIIICYKA3aHHbIE KOHCTUTYIIMOHHBIE
rapaHTUH, yKa3aja 3aKOHOJATENI0 0 He0OXOJUMOCTHU PACCMOTPETh dPPEKTUBHBIN MEXaHU3M
3alIUTHl YECTH U JOCTOMHCTBA JIMYHOCTH IMYyTEM BHECEHUS COOTBETCTBYIOIIMX U3MEHEHHUU U
JTOTIONIHEHUH B TPaXk/IaHCKOE U a]MUHUCTPATUBHOE 3aKOHOAATEIbCTBO.

XoTten Obl OCTAaHOBUTHCA Ha pemeHUusAX KOHCTHUTYIHOHHOW MmajiaThl, B KOTOPHIX,
HECMOTPS Ha MTOTOBYI PE3OJIOIUI O KOHCTUTYIHOHHOCTH NMPOBEPEHHBIX
HOPMOTIOJIOKEHUN, YKa3bIBAa€TCsI HA HEOOXOAMMOCTb OCYIIECTBICHUS JOMOIHUTEIBHOTO
MPaBOBOTO PETYJIMPOBAHHS B peaju3aluu MpaB U cBOOOJA YelOBeKa U rpaxiaHuHa. B
YacTHOCTHU, B pemieHuu oT 24 sauBaps 2014 roma KoHcTUTyIIMOHHAs TanaTa Jiaja OLEHKY
KOHCTHUTYIIMOHHOCTH OTJIETTbHBIM HOPMaM YTOJIOBHO-IIPOIIECCYaIbHOTO Kosiekca KbIpri3ckoi
PecryOnuku (vacth 1 crareu 131, gacts 1 crareu 132).

B ykazannom pemenun KoHCTUTynHOHHas majlaTa OTMETHJA, YTO B YTOJOBHO-
nporeccyalbHoM Koaekce Kbuipreizckoit PecnyOnuku 3akoHOaTENEM YETKO OMPEICIICHO,
YTO 00KaNyIOTCS HE TOJbKO MOCTAHOBIEHHS 00 OTKa3ze B BO3OYKJAEHUU yTOJOBHOTO
Jienia, 0 MPEeKpalieHu YroJOBHOTO Jie7ia, HO M MHBIE PEIICHUs U JeicTBus (0e3neicTrure),
KOTOPBIE CITIOCOOHBI MPUYUHUTH YIIEpO KOHCTUTYLIMOHHBIM IPaBaM U CBOOO/IAM Y4aCTHHKOB
YTOJIOBHOTO CYIOIPOU3BO/ICTBA JIMOO0 3aTPYAHUTH AOCTY IPaskIaH K MPaBOCYAUIO.

[Tpu sTom KoHcTUTyIMOHHAS NanaTa oOpaTuia BHUMaHKE PAaBONPUMEHHUTENEH Ha TO, YTO
IIpY IPUMEHEHUH OCIIapuBaeMOil HOPMbI  YTOJIOBHO-TIpOLIeCcCyaabHOIo Kojiekca KeIpreizckoit
Pecny6nuku (yacth 1 ctatbu 131) ckiaabiBaeTcss NIpOTUBOpPEUUBas cylqeOHasi IpaKkTHKa,
KOTZla OJJHU CYJbl IPUHUMAIOT K PaCCMOTPEHHUIO kKajlo0y Ha MOCTAaHOBJICHHUE CJEN0BaTENs,
IpOKypopa 0 BO30YXKJI€HUHU YTrOJIOBHOIO Jiena, Apyrue Cyabl, CUMTas, 4YTO pelleHHe
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cieoBarelis, IpoKypopa 0 BO30yKJE€HUU YTOJIOBHOIO Jella HE MOMJIEKHUT 00’KaJI0BaHMUIO,
MIPOU3BOJICTBO MO Xkayno0e mpekpamaiot. [Ipu a3Tom cyasl, nmpekpaias Npou3BOJICTBO IO
TaKUM JIeJlaM, PacCMaTpUBaIM OCIAPUBAEMYIO HOPMY YTOJIOBHO-IIPOLECCYaTbHOIO KOJEKca
Keipreizckoit Pecny6inku Bo B3aUMOCBA3M € APYTOM cTaTbel 3TOro ke KoJeKca, IJe
MIPUBOJIUTCS] OTPAHUYCHHBIM NEpedeHb MPOLECCYaTbHbIX aKTOB, 00XKaTyeMbIX (PU3MUECKUMU
U IOPUANYECKUMU JTUIIAMH.

[To pe3ynbTaraM KOHCTUTYUHMOHHOW mpoBepkrd KOHCTUTYyHHMOHHAas majnaTa Mmpu3Haia
ocmopeHHY HOopMYy (4acTh 1 ctathm 131) YrosmoBHO-mpomeccyalbHOTO KOJeKca
Koipreizckoii PecriyOnuku He npotruBopevaiieil KoHcTUTyMN U yKa3aia 3aKOHOTBOPYECKOMY
OpraHy HUCKJIOUYHUTh UMEIIYIOCS B YTOJOBHO-NPOLECCYaJbHOM 3aKOHONATENbCTBE
NpOTUBOPEUYNBOCTh HOPM. KoHCTUTynIMOHHAs manaTa 0003HAYMIa, YTO 3TU U3MEHEHUS
JOJDKHBL 0OecleunBaTh rapaHTUpoBaHHyl0 KoHcTuTynuein nmpaBo Kaxaoro Ha cyaeOHYIo
3alIUTy MpaB U CBOOOM, U MCKIIOYaTh HEONPEACIECHHOCTh B MPOLIECCe MPAaBONPUMEHEHUS U
MPUBOAUTD K HE COMIACYIOUIEMYCSl ¢ KOHCTUTYIIMOHHBIM MPUHIIMIIOM IIPaBOBOTO rOCyIapcTBa
IIPOM3BOJIBHOMY €T0 IPUMEHEHUIO Cy1eOHBIMU OpraHaMH.

KoHcTuTynMOHHas najnara He MPOCTO UHTEPIPETUPYET OTIENIbHBIE MPABOBbBIE HOPMBI,
oHa (popMHUPYET KOHCTHUTYLIMOHHO-MIPABOBYIO JOKTPHUHY, IIpeIiaracT CBO€ MOHUMaHHE
OmpeNleICHHBIX ToJokeHni KoHcTuTynuu, o6a3aTenbHoe MJIs BCEX TOCYIapCTBEHHBIX
OpraHOB M MHBIX CYObEKTOB KOHCTUTYLIMOHHBIX MPABOOTHOIIEHUN. B 3TOM CBS3M MOXKHO
YTBEPK/IaTh, YTO OHA B U3BECTHOM CMBICIIC U B U3BECTHBIX Mpeaeax TBOPUT MPaBo. IDTO
JIOMYIIEHUE BecbMa YCI0BHO, KOHCTUTYLIMOHHAS ManaTa He MOXKET MOAMEHSATh 3aKOHOIaTels,
€€ PELICHNs HE HAIIPaBJICHbl HA CO3/1aHUE HOBBIX IPABOBBIX HOPM.

B uwactHocTH, B cBOeM pemieHun oT 26 HoAOps 2013 roga, Konctutyunonnas nanara
OCYIIECTBHUJIA MPOBEPKY KOHCTUTYUMOHHOCTU cTaThu 427 TpynoBoro koaekca Kbiproeizckoi
Pecnybnuku u ykaszana Ha TO, YTO 3aKOHOTBOPYECKUM OPIaHOM M3HAuajJbHO HENPABUIIBLHO
MOHST CMBICI U COEPKAHUE TAKOTO MOHSTHUS KaK «IOJMTHYECKask JOIKHOCThY». [loaTomy B
cBoeM penieHNH KOHCTUTYIIMOHHAS MajiaTa pacKphliia CyTh 3TOTO MOHATHS. B mocnenyromem
3aKOHOJaTelNlb, PYKOBOACTBYSACh OCHOBOIIOJAralOIIMMU IPUHLIUIIAMY U NPU3HAKAMU,
3aJI0’)KEHHBIMU B yKa3aHHOM pelieHnd KOHCTUTYLHMOHHOM MajiaThl MPU MNPUHATHU 3aKOHA
Keipreizckoit PecryOmukn «O rocynapcTBEHHON TpakIaHCKON Cy:KO€ W MYHHITUTIATIbHOU
ciry»k0e» B HOBOM ee pejakiiuu c(hopMyIHpPOBaIl MOHITHE KIIOTUTHYECKON JTOHKHOCTI.

YBa)xaeMble KoJIeru!

Ha moii B3misia, npuBeAeHHBIE NPUMEPHl U3 NPAKTUKH KOHCTHUTYIMOHHOMN masaTsl
MOHO paccMaTpuBaTh KakK IIar BIEPEJ B HAIPABICHUHU NAJBHEUINETO YKPEIJICHUS
uaei KoHCTUTynHoHanu3ma. OgHako 6e3 3 (eKTUBHOrO MCIOJHEHUS peUIeHui opraHa
KOHCTUTYLIMOHHOTO KOHTPOJISI HEBO3MOYXKHO TOBOPUTH O IOCTHKEHNUN KOHEUHBIX PE3YJIBTaTOB.

:‘)(1)(1)CKTI/IBHOCTI> HUCITIOJIHCHUA peH_IeHI/Iﬁ CTaHOBUTCS 0COOEHHO AKTYaJIbHBIM, €CJIM YUCCTb
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HOPMAaTHBHBIN XapakTep pemeHnii KOHCTUTYIMOHHON majiaTel, ©X OKOHYATEJIbHOCTh U
HEBO3MOXHOCTh OOkajioBaHus. VcronHeHue penieHuit q1000r0 cyaa, TeM Oosnee opraHa
KOHCTUTYLIHOHHOTO MPABOCYAMs, JOJKHO MpeayCMaTpUBaTh ONPEEIEeHHbINH CIIOCO0 TaKoro
UCIIOJTHEHUsI, 00€CIeUrBAOIINI TTOJIHOE U CBOEBPEMEHHOE ITPETBOPEHHUE B JKHU3Hb IIPABOBBIX
MO3ULUH, TPONUCAHHBIX B CAMOM PEILIEHUHU.

Tem Gonee, c MOMEHTA MPU3HAHUS HEKOHCTUTYLIMOHHBIM HOPMAaTUBHOT'O IPAaBOBOTO aKTa B
LIEJIOM WJIA B YaCTH, MOXKET BOSHUKHYTbH [TPABOBOI BaKyyM MJIM MPOOEN B 3aKOHOJATEIbCTBE,
KOTOpPO€ HEOOXOMMO BOCIIOIHUTH HOPMOTBOPUYECKOMY OpraHy.

[TosTomy TpebGoBanus 3 PEKTUBHOTO UCTOTHEHUS CYAEOHBIX PEUICHUN 005S3bIBaET
roCylapCTBO 00ECHEUYHUTh PeaTU3alHi0 dTUX TPeOOBAHMI MOCPEICTBOM YCTAHOBIICHHS B
3aKOHOJIaTEIbCTBE HAJJICKAIIET0 OPraHU3aMOHHO-TIPABOBOTO MEXaHU3Ma HCIIOIHCHHS
UTOTOBBIX CyI€OHBIX aKTOB.

KoHeuHO, cTaHOBJIEGHNE MHCTHTYTa KOHCTUTYIHOHHOTO KOHTPOJsA B KbIprui3ckoi
PecnyOnuke OyaeT mpoJoiKaThesl MyTeM MOUCKAa HOBBIX (popMm, Mojeseil U CTaHIapTOB
paboTHI, YYUTHIBAIOIINX CIeNU(PUKY HAIMOHAJIBHBIX ocoOeHHocTel. Ho B menom, Ha
CETONHAMHUYN JeHh KOHCTUTYIIMOHHAS TajiaTa IPOYHO OINpeAesinia CBOE MECTO M POJIb B
00eCIeYeHNH 3aIUThI ¥ MPOABMKEHUU TIPaB M CBOOO]T YeI0BEKa U IpakIaHHHA.

Hoporue xomteru!

1 oueHb paag TOMy, 4TO BCTpCUa YJICHOB Accouuaunu A3UATCKUX KOHCTUTYIHUOHHBIX
CYJIOB MPOBOJUTCS CUCTEMATUYECKH M CTAHOBUTCS NOOpOW Tpaaunuei. YOexeH, 4To
MoI00HOTO poja TUIOMIAJKH CTIOCOOCTBYET OOMEHY OIBITOM MEXIYy WieHaMU ACCOIMAIINH,
nonyisapusanuu Hﬂeﬁ KOHCTUTYIIMOHAIN3MaA U ACATCIBbHOCTU KOHCTUTYHUHUOHHBIX CYA0B U
HKBUBAJICHTHBIX OPTaHOB B a3HAaTCKOM PETHOHE.

biaronapro 3a BHUMaHHE.

104



Session 2

Protecting and Promoting Fundamental Rights through
Constitutional Adjudication

The Role of the Constitutional Court in Protecting
and Promoting Fundamental Rights in the Russian
Federation

4™ PT : Sergei Sergevnin

Head of the Department of International Relations and
Research of Constitutional Review Practice,

Constitutional Court of the Russian Federation

105






Session 2
Protecting and Promoting Fundamental Rights through Constitutional Adjudication

CONSTITUTIONAL COURT OF THE RUSSIAN
FEDERATION

REPORT

to the Inaugural AACC SRD International Symposium
“Constitutionalism in Asia: Past, Present and Future”

(30 October — 2 November 2017, Seoul, Republic of Korea)
Session 2 “Protecting and Promoting Fundamental Rights through
Constitutional Adjudication”

The Role of the Constitutional Court in Protecting and Promoting
Fundamental Rights in the Russian Federation

Sergei L. SERGEVNIN

Head of the Department of International Relations and Research
of Constitutional Review Practice,

Doctor of Science in Law, Professor,

Lawyer Emeritus of the Russian Federation

The Constitutional Court of the Russian Federation is the highest judicial authority in

Russia, competent to deliver constitutional justice. It is one of the two highest courts along
with the Supreme Court, which is the highest judicial authority for civil cases, economical

disputes, criminal, administrative and other cases, except constitutional disputes.

Created in 1991 under the Law of the RSFSR “On the Constitutional Court of the

Russian Soviet Federative Socialist Republic” the Court started its judicial activity in
January 1992. Since 1995 the Federal Constitutional Law “On the Constitutional Court of
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the Russian Federation” (hereinafter — Law on the Constitutional Court), which was adopted
in accordance with the 1993 Constitution of the Russian Federation, regulates the Court’s
activity. Articles 118, 125, and 128 (Part 3) of the Constitution of the Russian Federation
and the Law on the Constitutional Court designate the status of the Constitutional Court of
the Russian Federation (hereinafter — Constitutional Court; Court) as the court exercising
judicial power by means of constitutional adjudication and designate its constitutional
competencies. These numerous competencies of the Constitutional Court imply to different
extent interpretation of provisions of the basic law and administration of the constitutional
normative review. These types of activity of the Constitutional Court determine the main
substance of the Russian constitutional review.

Meanwhile, as provided for by Article 2 of the Russian Constitution, a human, the rights
and freedoms thereof shall be the supreme value in the Russian Federation, whereas the
recognition, observance and protection of rights and freedoms of a human and a citizen shall
be an obligation of the State. This provision, therefore, predetermines the direction and the
main target of all Russian bodies’ of State’s power activities, including the judicial activity of
the Constitutional Court of the Russian Federation.

The Constitutional Court promotes and protects fundamental human rights and freedoms
by carrying out its activities within the forms stipulated by the Russian Constitution and the
Law on the Constitutional Court — in accordance with the existing powers and competencies.

One of the most obvious and popular way of protection of human and citizen rights by
the Constitutional Court is handling cases initiated by individuals’ constitutional complaints.
An individual complaint of a citizen on violation of his fundamental rights and legitimate
interests has been initially admissible at the Constitutional Court of Russia from the very
foundation of the Court. It was stipulated as early as in the Law of the RSFSR of 6 May
1991 No. 1175-1 “On the Constitutional Court of the Russian Soviet Federative Socialist
Republic”. At that time it used to be considered within the constitutional review of law
enforcement practice.

After the adoption of the new Constitution of the Russian Federation on 12 December
1993 pursuant to Section 4 of Article 125 of the latter particularly the Constitutional Court
of the Russian Federation began to review the constitutionality of a law applied in a concrete
case — in accordance with the respective federal law. The Law on the Constitutional Court
of 21 July 1994 contains a particular Chapter XII named “Consideration of cases on the
constitutionality of laws upon complaints on violation of constitutional rights and freedoms
of citizens”.

From the moment when the law came into force it was assumed that it would be either
Russian citizens or foreign citizens, as well as persons without citizenship who would apply
to the Constitutional Court of the Russian Federation with complaints on violation of their
constitutional rights and freedoms. However, the Constitutional Court itself by a number
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of its own judgments has expanded this list. As a result associations of citizens are also
entitled to apply with constitutional complaints, including religious organizations, joint-
stock companies, partnership companies, limited liability companies, state-owned enterprises,
municipal entities, national minorities, national-cultural autonomies and structures thereof
acting on federal and regional levels, etc.

Taking into consideration that among those entitled to apply to the Constitutional Court
in favour of citizens are the Ombudsman (which he does on the average 6-7 times per year)
and the Prosecutor General (which he has not done yet), it is obvious that in the Russian
Federation a rather wide range of subjects are entitled to apply to the Constitutional Court
with complaints on violation of constitutional rights, freedoms and interests of citizens, either
directly, or indirectly. From about 20 thousand complaints and other applications submitted
to the Constitutional Court of the Russian Federation annually, the share of constitutional
complaints of citizens is sufficiently higher than 90 percent.

And, obviously, within this stream of complaints and applications there are a lot of those
declared by the Constitutional Court inadmissible; mainly — due to their non-constitutional
nature, and due to that the issues addressed therein are subject to be resolved and are
virtually resolved by other judicial bodies by means of criminal, administrative and civil
proceedings, as well as by other law enforcement bodies, or due to that a citizen applies to
the Constitutional Court not in relation to violation of his rights and freedoms, but in defense
of a certain public interest that he comprehends in a specific way. At the present time since
2010 the Constitutional Court of the Russian Federation does not consider complaints if the
contested law is only subject to application in a concrete case, currently it has to be applied
virtually, provided that it is a judicial case which has been considered by general court or
arbitration court, and that the court’s decision has already come into legal force.

The presence of the institute of a constitutional complaint of citizens in the Russian
Federation significantly intensifies legal defense of the fundamental rights and freedoms
of citizens, promotes significance thereof. It is fair to say, that the availability of such an
institute to a large extent determines the reason of existence of the Constitutional Court of the
Russian Federation, and, on the contrary, the absence thereof would significantly devaluate
the constitutional justice in Russia, would decrease the level of constitutional protection
of fundamental rights and freedoms of human and citizen. The legislation, as well as the
adjudication practice of the Constitutional Court concerning consideration of complaints of
citizens on violation of their fundamental rights and freedoms, is on that level which bears
evidence of that they will comply with international standards for constitutional justice, if and
when such standards are elaborated. However, with no doubts, in our country there are certain
peculiarities concerning the conditions and the procedure of submitting a claim, concerning
the procedure of contesting of specific types of legal acts within the constitutional justice
procedure, etc. We also have certain weakness points in this regard, which are determined and
eliminated by virtue of the science of jurisprudence.
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Nevertheless, despite the supreme significance of the institute of handling a constitutional
complaint, other forms of administering constitutional review through delivering
constitutional justice also considerably contribute to the protection and, which is not less
important, promotion of human and citizen constitutional (i.e. fundamental) rights and
freedoms. The Constitutional Court of the Russian Federation throughout every form of
its constitutional-review activity applies the constitutional principles enshrined in the
Constitution. This is an immanent part the Constitutional Court’s activity. Application of
the basic constitutional principles, being fundamental to the Russian constitutional order
and forming the so-called constitutional ideology, to an issue under consideration allows the
Constitutional Court to elaborate a legal position and resolve the issue of constitutionality or
unconstitutionality of a legal act.

These are constitutional characteristics of the Russian Federation as a law-governed and
social state. They often serve as a straightforward legal ground for the Constitutional Court
to adopt certain decisions. With that the category a “law-governed state” has been de facto
transformed into the principle of the rule of law. The notion of a “social state” is being used
by the Constitutional Court in its reasoning even beyond the sphere of realisation of social
constitutional rights. In the meantime the characteristic of Russia as a democratic state is
usually being realised via the principle of appurtenance of public power to the people which
is also enshrined in the Constitution.

Moreover, these are the principles of: the supreme value of human rights and freedoms
and aiming of the sense, content and application of laws, activities of the legislature, the
executive and local self-governance to implementation of rights and freedoms; inalienability
of fundamental human rights and freedoms and their belonging to everyone from the moment
of birth; impermissibility of violation of human rights and freedoms while realising human
rights and freedoms of the others; equality of rights and freedoms and equality of realisation
thereof; freedom of entrepreneurship; recognition and protection of private, state, local and
other forms of property. This listing of the constitutional ideology principles of the Russian
Federation, of course, is not exhaustive.

Furthermore, the Constitutional Court reveals such constitutional principles which are
not explicitly stipulated in the Constitution but rather exist therein implicitly. These revealed
constitutional principles include, in particular, humanism, justice, security of mutual trust
in the relationship between an individual and public authority, legal certainty, and balance
of constitutional values. These are the most significant and universal principles revealed by
the Constitutional Court. They de facto are the basis for the assessment by the Constitutional
Court of any contested provision.

It 1s of principle importance that the Constitutional Court does not “invent” new

constitutional principles but reveals them. The Court does not claim and, as it seems, cannot
claim that this is the Court itself which creates constitutional ideology. Constitutional
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ideology in its entirety — both explicitly and implicitly — is contained in the Constitution
itself. Sometimes the implicit principles being a part of the later can be identified by the usual
means of interpreting its text. However, it is always necessary to proceed from the spiritual
and cultural principles of the society, since it was the will of the people which inspired the
life of the Constitution.

The guideline of all the practice of the Constitutional Court are the words of the
Constitutional Preamble that the multinational people of the Russian Federation adopted
the Constitution revering the memory of ancestors who have passed on to us their love for
the Fatherland and faith in good and justice, striving to ensure the well-being and prosperity
of Russia, proceeding from the responsibility for our Motherland before present and future
generations. The argumentation of the Constitutional Court within the last years more
often uses references to the Preamble, where the essence of the aspirations and goals of the
people associated with the adoption of the Constitution are expressed the most vividly and
emotionally.

In conclusion I would like to address such an important element of Russian constitutional
ideology as the principle of balance of constitutional values. It has different emanations —
balance of private and public interests, balance of rights and obligations, balance of rights and
lawful interests of different persons, impermissibility of abuse of law, balance of dispositive
and imperative methods of legal regulation, balance of interests of the Russian Federation and
the constituent entities thereof etc.

The balance of constitutional values is the fundamental constitutional principle and, at the
same time, this is the main methodological tool of the Constitutional Court’s activity. If one
asks what the core of the Constitutional Court’s activity is, the answer would be — the balance
of constitutional values.

Often in legal relations the rights and interests of one person are in opposition to the
rights and interests of another. If the other side of legal relations is the public power, it would
seem that the former should be prevailing when establishing a balance between the rights
of a person and public interests. But even in such a situation everything is ambiguous. As,
for example, demonstrated by the decisions of the Constitutional Court on tax issues, on the
issue of the order of priorities in execution of the enterprise's liabilities in case of a lack of
funds, one cannot ignore that on the other side — where it seems to be about public interests
— there are people with their needs too, those, whose needs are covered by the budget. That
is, in the case of a conflict of public and private interests, the establishment of a balance of
constitutional values requires some elaboration, which is not a linear one.

Somewhen “[f]ascinated by protection of individual human rights, we began to forget that

man, as Aristotle said, is by nature a social creature... We need now such an adjustment of
the liberal-individualistic approach to legal understanding, which would introduce the idea
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of solidarity into the very notion of law. We need a legal theory that synthesises within the
framework of the notion of the law the ideas of individual freedom and social solidarity,
because they both are the immanent components of the essence of man and, hence, the
essence of law”" . The Russian philosophy is characterised by the “strive to unite the idea of
abstract, impersonal formal legal equality with the idea... about everyone's responsibility not
only for themselves, but also for others. The aspiration... to harmonise within the concept of
law the mind and spirit, freedom and mercy, right and truth, individual and social principles”.
That is why it is natural that the approach based on the balance of individual and social lies in
the foundation of the Russian constitutional order.

1) Valery Zorkin, the President of the Constitutional Court of the Russian Federation, professor. Lecture “the
Essence of Law” delivered at the St. Petersburg International Legal Forum. May, 2017.
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For interpretation purposes only

Poab Koncruryunonnoro Cyna B 3a1ure ¥ HOOIPEeHUM
OCHOBHBIX npaB B Poccuiickou deaepanuu

Joxnan Ha MexnyHapongHom cumnosuyme CHP AAKC «Konctutynuonanusm B A3uu:
nporioe, Hacrosimee u Oymaymiee» (30 oxTsaOps — 2 HosOpst 2017 roga, . Ceyin, Pecrybnuka
Kopes1) — Ceccus 2 «3amura 1 MOOIPEHNE OCHOBHBIX IIPaB MOCPEACTBOM OTIIPABICHUS
KOHCTUTYLIMOHHOTO ITPABOCYAUS

Cepreii JIsBoBnu CEPI'EBHUH

Havanpauk YrpaBneHuss MeXTyHApOIHBIX CBSI3€H U 0000IIECHHSI MPAKTHKN
KOHCTUTYLIMOHHOTO KOoHTpoJis Konctutynronnoro Cyna Poccuiickoit deneparum,
JlokTop ropuanYecKuX HayK, mpodeccop, 3aciyKeHHbIi ropuct Poccuiickoit deaeparnuu

Koncturynuonusii Cyn Poccuiickoit denepanuu gBisieTCs BBICIIUM CyAeOHBIM
opranoM B Poccuu, yrnmoJHOMOYEHHBIM OCYHIECTBIISATh KOHCTUTYLIMOHHOE MPABOCYAUE.
OTO OJAMH U3 JBYX CYAOB BbICHIEH MHCTAaHUMU Hapsany ¢ BepxoBHbiM Cynom, KOTOpBIH
SBJISIETCS BBICIIUM CYJICOHBIM OPTaHOM I10 TPaKJaHCKUM JieJIaM, SKOHOMHUYECKUM CIIOPaM,
YTOJOBHBIM, aIMHUHUCTPATUBHBIM U APYTUM Jl€JlaM, HO HE YIOJHOMOYEH PaCCMaTpUBATh
KOHCTUTYLIMOHHBIE BOIIPOCHI.

Cosznansbiii B 1991 rony cornmacHo 3akoHy PCOCP «O Koncturynuonnom Cype
Poccuiickoii Cosetckoit @eneparuBHoit Conuanucruueckoil Pecnybnukn», Cyn Hauan
CBOIO cyleOHyI0 nesTenbHoCTh B siHBape 1992 roma. C 1995 roga nestensHocTh Cyna
perynupyet denepalibHblii KOHCTUTYHUOHHBIN 3ak0OH «O KoHcTtutrynuonnom Cyne
Poccuiickoit ®enepanun» (nanee — 3akoH o Koncruryunonnom Cyxe), IpUHSATHIN B
coorBercTBUM ¢ Koncturynueit Poccuiickoit @enepanun 1993 roma. Crarsu 118, 125 n
128 (uactp 3) Koncturymuu Poccutickoit @enepanun, a Takke 3akoH 0 KOHCTUTYIIHOHHOM
Cyne, onpenensator cratyc Konctutyunonnoro Cyna Poccuiickoii denepannu (nanee —
Koncturyunonnsiii Cyza, Cyn) Kak oCyIIECTBISIIONIETO CyAeOHYI0 BIAaCTh MOCPEACTBOM
KOHCTUTYLHOHHOTO Cy/eOHOTO pa3dupaTenbCcTBa U ONPEIEIAOT €ero KOHCTUTYI[MOHHbBIE
noJIHOMo4Ms. MHorouncineHnsusie nojaHomounst Konctutynuonnoro Cyna noapasyMeBaroT
pa3HYI0 CTENEHb TOJKOBAaHUS IOJIO)KEHUH OCHOBHOIO 3aKOHA U pa3pellieHue e O
coOoTBEeTCTBUU KOHCTUTYLIMM HOPMAaTUBHBIX MPABOBBIX aKTOB. DTU BUJBI JEATEIbHOCTHU
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Konctutyunonnoro Cyna oTpaxaroT CyTh pOCCUHCKOTO KOHCTUTYLIMOHHOTO KOHTPOJISL.

Mexny tem, ctarbél 2 Konctutynuu Poccuu npenycMoTpeHo, YTO YeJIOBEK, €ro IMpaBa
1 CBOOOJBI SIBIASIOTCS BBICHICH IeHHOCThIO B Poccuiickoit denepanuu, a mpu3HaHue,
COOJTIONICHHE U 3alllUTa MPaB U CBOOOJ YENIOBEKA U IpaXK1aHuHa — OOsI3aHHOCTH FOCY/IapCTBa.
TakuMm 00pa3oM, 3TO MOJOKEHUE MPENONpeaAeNisieT HalpaBlieHue U OCHOBHYIO 1IeJb
JIESTENbHOCTH BCEX POCCUMCKUX OpPraHOB rOCYJapCTBEHHOM BJIACTH, B TOM UHUCIE CyAeOHON
nesrenbHocT Koncturyuuonnoro Cyna Poccuiickoit @eaepannu.

Koncturyuumonnsiit Cya moagepKuBaeT U 3alIUIIAeT OCHOBHBIC MpaBa U CBOOOBI
YyeloBeKa MyTEM OCYIHIECTBIECHHS CBOCH NESATEILHOCTH B (hOopMax, MPeayCMOTPEHHBIX
Konctutynueit Poccuiickoit ®eaepanuu u 3akoHom o Koncruryumonnom Cyne, B
COOTBETCTBHUH C CYIICCTBYIOITUMHU MOJTHOMOYHSIMHU U KOMITIETCHITUSIMHU.

OnauM W3 HanboOJIee OYEBUIHBIX U ITUPOKO PACIPOCTPAHEHHBIX CIIOCOOOB 3aIIUTHI
KoncturynmonnsiMm CynoM mpaB 4ejOBEeKa M T'pakJaHWHA SIBJISIETCS PACCMOTPEHHE e,
BO30YyXJIEHHBIX MO WHAUBUIYAIbHBIM KOHCTHTYIIMOHHBIM xanobaMm. MHAMBUAyanbHaS
)ayoba rpakJlaHMHA HAa HAapYIIEHHWE €ro OCHOBHBIX MPaB M 3aKOHHBIX MHTEPECOB Obla
npuemiemoil B Koncturynuonnom Cyne Poccuu ¢ camoro ero ocHoBaHus. Takas
BO3MOXXHOCTH Obla mpenycmorpena emé 3akoHoM PCOCP ot 6 mas 1991 roma Ne 1175-1
«O Koncturynuonnom Cyne Poccuiickoit CoBetckoit @eneparuBHoit ColMaaucTAUECKOM
Pecnybnuku». B TOo Bpemsi oHa paccmarpuBaiach B MOPSIKE KOHCTUTYIIMOHHOTO KOHTPOJIS
MPaBONPUMEHUTEIBHON MPAKTUKHU.

[Tocne npunsarus 12 nexadbps 1993 roga nosoit Koncturynuu Poccuiickoit ®denepannu,
B YaCTHOCTH B COOTBETCTBHUU C pazaeinoM 4 crateu 125 nocneaneit, Konctutyunonunsiii Cyn
Poccuiickoit deneparyy Hauan paccMaTpuBaTh KOHCTUTYLIMOHHOCTh 3aKOHOB, IPUMEHSAEMBIX
B KOHKPETHOM CJIyudae, COIJIaCHO COOTBETCTBYIOIIEMY (eaepaibHOMYy 3akoHy. B 3akone o
Konctutynnonnom Cyne ot 21 utona 1994 rona conepxutcs rasa XII «PaccmoTrpenue aen o
KOHCTUTYIIMOHHOCTH 3aKOHOB I10 ’Kaj100aM Ha HapylleHWe KOHCTUTYLIMOHHBIX IIPaB U cBOOO]
rpaxaany.

C MOMEHTa BCTYIJEHHS 3aKOHA B CHJY IMpEAIojiaraloch, 4To oOpamaThCcs B
Koncturyuunonnsiit Cyn Poccuiickoit denepanuu ¢ xajiobaMu Ha HapylleHHUE UX
KOHCTUTYIIHOHHBIX MpaB U cBoOox OyayT rpaxkaane Poccuu, HHOCTpaHHBIE TpaxaaHe, a
Take auna 6e3 rpaxaancTBa. OnHako cam Koncrutyrnumonnsiid Cy/l psioM CBOMX PEIICHUN
pacIImpuiI 3TOT CIHCOK. B pe3ynbrare nmpaBo o0pamarbes ¢ KOHCTUTYITUOHHBIMH KajJ100aMu
MOJTYYHUITH OOBEIMHEHHUS TPaXKIaH, B TOM YUCIIC PEIIMTUO3HBIC OPTraHU3aINH, aKIIHOHEPHBIC
o0IecTBa, TOBAPHINECTBA, OOIIECTBA C OTPAHUYCHHOW OTBETCTBEHHOCTHIO, TOCY/TapPCTBEHHBIC
MIPEANPUATHS, MYHULIUTIAJIBHBIE YUYPEKICHHsI, HAIIMOHAJIBHBIE MEHBIITMHCTBA, HAITMOHAJIBHO-
KyJIbTYPHBIE aBTOHOMUH U UX CTPYKTYPHI, JEUCTBYIONINE HA ()eepalbHOM U PETUOHATEHOM
YPOBHSX U T.I.
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Ecnu yuects, uto npaBom obpatutbes B Koncrutyumonnsiii Cya B MHTepecax rpaxaaH
o0s1aaoT YIOJIHOMOYEHHBIH 10 MTpaBaM yesloBeKa (KOTOPBIH /eiaer 3To B cpeaHeM 6—7 pa3
B ro/1) 1 [eHepanbHbIi TIPOKYpOop (KOTOPHIH 3TOTO €II€ HU pa3y HE JIeJa), TO MPEACTABISICTCS
04eBUIHBIM, 4TO B Poccuiickoi denepanuu TOBOJIBHO IIUPOKUN KPYT JIMIl BIpaBe
IpsIMO WJIM KOCBEHHO oOpamarskes B Konctutynunonnslii Cyq ¢ kano0aMu Ha HapylleHue
KOHCTUTYLIMOHHBIX IpaB, cBOOOA U MHTepecoB rpaxaad. Cpeau npumepHo 20 ThICSY Kajlo0
u Ipyrux oOpameHui, exxeronHo nojnasaeMbix B Koncruryunonnsiit Cyn Poccuiickoit
Ddeneparyy, 1011 KOHCTUTYLIMOHHBIX 7KaJl00 IpakAaH CyIIeCTBEHHO Bblle 90 MPOIEHTOB.

Pazymeercs, cpean 3TOTO MOTOKA kano0 M oOpameHuil ecTh MHOTO NMPU3HABAEMBIX
Konctutyunonusim CynoM HeNpUEeMIJIEMbIMH; TNIaBHBIM 00pa3oM — H3-3a HX
HEKOHCTUTYIIHOHHOTO XapakTepa (B TaKOM cClydyae BONPOCH], OCTABICHHbIE B HUX,
MOJUIXKAT pa3pelIeHUI0 U (PaKTHUYECKH pa3perIaoTcs 100 APYTUMH CyIeOHBIMH OpraHaMu
OCPEJICTBOM YTOJIOBHOTO, a/IMUHUCTPATUBHOTO U T'PAXKAAHCKOTO CYAONPOU3BOACTBA,
1100 MPAaBOOXPAHUTEIBHBIMI OpraHAMH) WJIM B CBSI3U C TE€M, UTO I'paKAaHWH oOparmaercs
B Konctutynuonnsiii Cyq He B CBSI3M C HapylIEHHEM €ro ImpaB U CBOOOJ, a B 3aLIUTY
OIpeIesIEHHBIX OOIIECTBEHHBIX MHTEPECOB, KOTOPBIE OH OINpPEeIEHHBIM 00pa30M IOHUMAET.
B nactosimee Bpems ¢ 2010 rona Koncruryuuonnsiii Cyn Poccuiickoit denepaunu He
paccMaTpuBaeT kajaoObl, B KOTOPBIX OCHMAPUBAETCS 3aKOH, MOJJICKAIIUA PUMEHEHHUIO B
KOHKPETHOM Jiejie. B HacTosee Bpemst Takol 3aKOH JOJIKEH ObITh MPUMEHEH NMPaKTHUYECKHU,
NP YCIOBUH, YTO JAHHOE CyAeOHOE JeJI0 OBIO PacCMOTPEHO apOUTPaKHBIM CYJIOM WJIU
CyZIOM OOIIeH IOPUCAMKIIMU U YTO PEIICHUE Cya y>KEe BCTYNUIO B 3aKOHHYIO CHITY.

Hanuuue B Poccuiickoit denepanun HHCTUTYTa KOHCTUTYIIMOHHOMN ajloObl rpakJiaH
3HAYUTEJIbHO YCHJIMBACT IOPUIMYECKYIO 3aIIUTy OCHOBHBIX IpaB M CBOOOJ rpakjaaH,
YKpenisis ux BaxHoe 3HaueHue. CrnpaBemyinBo OyJaeT 3aMeTUTh, YTO HAJUUYHUE TAKOTO
WHCTHUTYTa B 3HAYUTEIHHON CTENICHH OTIPABJIBIBAET CAMO CYyIIeCTBOBaHUE KOHCTUTYIIMOHHOTO
Cyna Poccuiickoit denepanun, U, HAOOOPOT, €r0 OTCYTCTBUE 3HAYUTEIHLHO O00CCIEHUIO OBl
KOHCTUTYLIMOHHOE TpaBocyaue B Poccun, CHU3MIIO Obl ypOBE€Hb KOHCTUTYLIMOHHOM 3aIlUThI
OCHOBHBIX TIPaB U CBOOOJI YeJOBEKa U TpakJaHWHA. 3aKOHOJATEIBCTBO, a TaKXKe CyneOHas
npakTuka Koncrurynuonnoro Cyna 1mo pacCMOTPEHHIO Kajio0 rpakJjaH Ha HapylIeHUE HX
OCHOBHBIX IIPaB U CBOOOJ HAXOJATCSI HA TOM YPOBHE, KOTOPbII CBUAETENBCTBYET O TOM, YTO
OHHU OyIIyT COOTBETCTBOBATh MEXYHAPOIHBIM CTaHJApTaM KOHCTHUTYIIHOHHOTO MPAaBOCYIHS,
€CJIM M KOTJIa TaKUe CTaHAapThl OyayT paspaboransl. OnHaKo, 6€3 BCIKMX COMHEHUI, B HalICH
CTpaHe CYILIECTBYIOT ONpeie€HHbIE 0COOEHHOCTH OTHOCUTEIBHO YCIOBHM U MOPSIKA MO1auU
XKaJ00bl, OTHOCHTEIBHO MOPSIKA OCHAPUBAHUS KOHKPETHBIX BUJIOB NMPABOBHIX aKTOB B
paMKax mporeaypbl KOHCTUTYIIHOHHOTO TPABOCYAHS U T.1. Y HAc TaKXkKe €CTh ONpe/ielEHHbIC
HEJOCTAaTKU B 3TOM OTHOIIEHHUH, KOTOPBIE€ BBISABISIOTCA M YCTPAHSIOTCA MOCPEACTBOM
MIPUMEHEHHS HAyKU FOPUCTIPYICHITHH.

O,Z[HaKO, BMECTC C TCM, UTO MHCTHUTYT paCCMOTPCHUA KOHCTHTyuHOHHOﬁ JKaa00bI
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oOnazaer BblcOUaiIell BaXKHOCTBIO, Ipyrue GopMbl OCYIIECTBICHUS KOHCTUTYLIHOHHOIO
KOHTPOJIS IyTEM OTIPABIEHUSI KOHCTUTYLIMOHHOTO ITPaBOCYAMS TAK)KE BHOCST CYILIECTBEHHBIN
BKJIaJ| B 3aLIUTY M, YTO HE MEHEE BaXKHO, MOOLIPEHNE KOHCTUTYLIMOHHBIX (T.€. OCHOBHBIX)
npaB u cBoboa. Koncrurynuonnsiit Cyn Poccuiickoit @enepannu Bo Bcex popmax cBOei
JESITEILHOCTH 110 KOHTPOJIIO 3a coOmoaeHneM KoHCTUTyun npuMeHseT KOHCTUTYIUOHHBIE
NPUHIUIBI, 3aKperui€éHHble B KoHCTUTYMU. DTO MOCTOSHHAS COCTaBIIAOLIAs AesTeIbHOCTH
Koncturyuunonunoro Cyaa. IIpumeHeHue K paccMaTpuBaeMOMY BONPOCY OCHOBHBIX
KOHCTUTYIIMOHHBIX IPHUHLHUIIOB, UMEIOIIUX OCHOBOIIOJIArarollee 3HaueHue JJIs POCCUNCKOro
KOHCTUTYLIMOHHOT'O CTPOsi U (POPMHUPOBAHUS TAK HA3bIBAEMOIN KOHCTUTYLIMOHHOM MJ€0JIO0THH,
no3BosisieT Koncturynuonnomy Cyny pa3paboTarh MpaBOBYIO MO3UIIMIO U PEUIUTH BOIPOC O
KOHCTUTYLIMOHHOCTH WJIM HEKOHCTUTYLIMOHHOCTH ITPaBOBOI'0 aKTa.

OTO KOHCTUTYILMOHHBIE XapakTepucTuku Poccuiickoit denepauun Kak IpaBoBOro U
COIMaJIbHOrO rocyaapctsa. OHM 4acTO HEMOCPEACTBEHHO CTAHOBATCS CaMOCTOSITEIbHBIM
NIpaBOBBIM OCHOBaHUEM [l NpuHATHA KoHcTuTynmoHHelM CynoMm onpeneséHHBIX
pewenuil. [Ipu 3ToM Kareropus «IpaBOBOE rocyAapcTBO» (akTHUUYECKH NMpeBpaTUiIach
B IIPUHILIUII BEPXOBEHCTBA IpaBa. lIoHATHE «CconMallbHOE rOCYIapCTBO» HUCIIOJIb3YETCs
Koncturynnonasim CyaoM B ero apryMeHTaluy Jake BHE cepbl peaau3aliy COLUAIbHBIX
KOHCTUTYLIMOHHBIX IpaB. XapakTepucTuka Poccun kak 1eMOKpaTUYECKOro roCyqapcTBa
OOBIYHO peanu3yeTcsi C TMOMOIIBIO MPUHIKIIA TPUHAAIEKHOCTH TOCYIaPCTBEHHOW BIACTH
HapoJy, 4TO TaKXKe 3aKperuieHo B Koncturynuu.

Kpome Toro, 3To Takke NPUHIUIBI: BBICHICH IIEHHOCTH IpaB U CBOOOJ YeJOBEKa,
OTIpEJICICHHs] CMbICIIA, COJEPKaHUsI U MMPUMEHEHHUS 3aKOHOB, JMEATEIbHOCTH 3aKOHOATENs,
MCIIOJTHUTEBHON BIACTH U MECTHOTO CaMOYIIPABJICHHS OCYIIECTBICHHUEM MpaB M CBOOO/;
HCOTHCMJICMOCTH OCHOBHBIX IIpaB U CBO6OI[ YCJIOBCKA U UX MNPUHAJICIKHOCTHU KAXKIOMY C
POXKIEHUS; HETOYCTUMOCTH HapyILIeHUsI IpaB U CBOOO APYTUX MPH peanu3aluu IpaB U
cBO0OOJ YeIOBEKa; PaBEHCTBA MPaB U CBOOOJ, a TAK)KE PaBEHCTBO CIIOCOOOB MX pealln3alluu;
CBOOO/IBI MPEANPUHIUMATENBCTBA; IPU3HAHMS 1 3AIIUTHI YaCTHOM, FOCYIapCTBEHHOM, MECTHOM
u Apyrux GpopM cOOCTBEHHOCTU. DTOT MEPEUYeHb MPUHIIUIIOB KOHCTUTYIIMOHHOM HI€0IOTUN
Poccuiickont @enepanuu, pa3syMeeTcsi, He SIBISIETCS UCUEPITBIBAIOIIINM.

Takxe Konctutrynuonusrii Cya packpblBaeT TaKue KOHCTUTYIHOHHBIC MPUHIIUIIBI,
KOTOpbIE SIBHO HE copMyiaupoBaHbl B KOHCTUTYLIMH, HO CYHIECTBYIOT B HEW MMILIUIIUTHO.
OTH BHOBbL BBISIBICHHBIE KOHCTUTYHUHWOHHBIC ITPUHIUIIBI BKJIFOYAKOT, B YHaCTHOCTHU, 'YMAaHU3M,
CIpaBeJIMBOCTh, 00eCIIeYeHUEe B3aUMHOTO JIOBEPHS B OTHOIICHUSAX MEXIY WHIUBHIOM
U MyOJUYIHON BIIACTHIO, OPUIUICCKYIO ONPENCIEHHOCTh U OalaHC KOHCTUTYIIMOHHBIX
HGHHOCTeﬁ. DTO caMble Ba)XHBIE U YHUBCPCAJBbHBIC NMPUHIOUIIBI, BBIABJICHHBIC
Koncturyunonusim Cymom. OHU jie-paKTo JIeKaT B OCHOBE OIeHKH KOHCTHUTYIIHMOHHBIM
Cynom m1000T0 0CTIapUBAEMOTO TTOJIOKCHHUS.

[MpuHnunuanbHo BaxxHOo, 4T00bl KoHcTuTynuonust Cya He «u300peTan» HOBBIE
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KOHCTUTYLIMOHHBIE MPUHIIUIIBI, @ packpbiBasl ux. Cya He yTBEP)KIAET U, KaK Mpe/ICTaBIsIeTcs,
HE MOXET yTBepxkJaaThb, 4To caM Cya co37a€T KOHCTUTYLHOHHYIO UAEO0JOTHIO.
KoncTuTynMoHHas UAE€0JI0THS BO BCEM MOJHOTE — KaK MPsAMO, TaK U KOCBEHHO —
conepxutcs B camor Koncruryuuu. Horna HesiBHbIE MPUHIMIIBI KOHCTUTYIMHM MOTYT OBITh
BBISIBJICHBI OOBIYHBIM CIIOCOOOM MHTEprpeTanuu e€ Tekcra. OHako Beeraa HyKHO UCXOIUTh
U3 AYXOBHBIX U KYJIbTYPHBIX HPUHIUIIOB OOLIECTBA, MOCKOJbKY HMEHHO BOJISI Hapojaa
BJOXHOBWIA co3ianne Koncturynuu.

Opuentupom mis Bcell aesarenbHocTd KoHctutynnonnoro Cyna sBISIIOTCS CIIOBa
npeamOynbl kK Konctutynuu o toMm, yTo KOHCTUTYLMIO NPUHSAI MHOTOHALIMOHAIbHBIN
Hapon Poccuiickoit ®deneparuu, 4TS mamsATh MPEAKOB, KOTOPhIE MEepeaaand CBOIO JTIO00Bb
kK OTedecTBY U Bepy B J0OpO U CIPaBEAIUBOCTb, CTPEMSCh 00ecNeuuTh OJaronoiayyue u
npouseTanue Poccum, MCXoas U3 OTBETCTBEHHOCTH 3a CBOX POJMHY Iepesl HBIHEIIHUM U
OynymuMu nokojeHussiMu. B cBoeit aprymenranuu Koncturynuonnsiit Cyn B mociieqHue
rojipl BCE yalle cchblaaeTcsl Ha npeamOyily, B KOTOPOH CyTh OKMJAaHHMI U Lenel JToaeH,
CBSI3aHHBIX ¢ NpuHATHEM KoHCTUTYLMH, BhIpakaeTcs Haubosee SpKko U IMOLMOHAIBHO.

B 3aknrwouyeHue s xorea Obl 3aTPOHYTH TAKOW Ba>KHBIH DJIEMEHT POCCHHCKOU
KOHCTUTYIITMOHHOM MJI€OJOTHHU, KaK MPUHIHUI OajaHCa KOHCTUTYILMOHHBIX LeHHOcTel. OH
UMeeT pa3u4YHble HCTOYHUKH — OallaHC YacTHBIX U OOIIECTBEHHBIX MHTEPECOB, OajaHC
npaB U 00A3aHHOCTEM, OallaHC TPaB U 3aKOHHBIX MHTEPECOB PAa3HBIX JIMII, HEAOMYCTUMOCTh
3J10ynoTpeOIeHUsl 3aKOHOM, OaJlaHC AMCIO3UTHUBHBIX M UMIEPAaTUBHBIX METOJOB IPABOBOTO
perynupoBanusi, 6ananc natepecoB Poccuiickoro denepanun u e€ cyObeKTOB U T.1.

bamanc KOHCTUTYIMOHHBIX IIEHHOCTEH SIBISIETCS OCHOBHBIM KOHCTHTYIHOHHBIM
NPUHIUIIOM U B TO X€ BpPEeMs SBISAETCS OCHOBHBIM METOIOJOTHUYECKUM
UHCTpYMEHTOM JnestenbHocTH KoHctutynmonuoro Cyma. Eciu KTO-TO CHpOCHT,
B 4€M COCTOUT CyTh AearenbHOCTH KoHnctutynmonnoro Cyna, To OTBET OymeT — OayiaHc
KOHCTUTYIIMOHHBIX IICHHOCTEH.

YacTo B nMpaBOBBIX OTHOIIEHUSX [paBa U MHTEPECHI YeJIOBEKa MPOTUBOpEUAT IIpaBam
U UHTepecaMm Apyroro. Eciu BTOpol CTOpPOHOM NPaBOBBIX OTHOILICHUU SIBISAETCS
rocyAapcTBEHHas BJIACTh, TO, Ka3aJloCh Obl, MHTEPECHI MEPBOTO JOKHBI IPEBAIUPOBATH
IIpY YCTAHOBJIEHUM OajlaHca MEXJy MpaBaMU 4YeJoBeKa M OOLIECTBEHHBIMU MHTEPECAMU.
Ho naxe B Takoil cuTyanuu Bcé HeogHO3HauHO. Kak, HanmpuMmep, nokas3aau pelieHus
Konctutyunonnoro Cyaa mo HajaoroBeIM BOIpOCaM, IO BOMPOCY O MPUOPUTETHOCTH
WCHOJIHEHUS 0053aTeNbCTB NPEANPUATHUS B cllydyae HEAOCTAaTKa CPEACTB, HEIb3s
UTHOPUPOBATh, YTO C JAPYTOM CTOPOHBI — XOTSI 3TO U KacaeTcs OOLIEeCTBEHHBIX HHTEPECOB —
HAXOJISITCS JIIOAM C UX COOCTBEHHBIMH MOTPEOHOCTAMHU, T€, YbH MOTPEOHOCTH MOKPHIBAIOTCS
oromxkeTom. C1oBOM, B ciiydyae KOH(MJIUKTA OOMECTBEHHBIX U YaCTHBIX UHTEPECOB,
yCTaHOBIIEHHE OallaHCa KOHCTUTYIIMOHHBIX [IEHHOCTEH TpeOyeT HEeKOTOpOou mpopaboTKu, He
HOCSIIICH JIMHEHHBIN XapaKTep.
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Korna-to «[y]Bnékmmuch 3auToil MHANBUAYAIbHBIX IPaB Y€JI0BEKa, Mbl CTAJIU 3a0bIBaTh,
YTO YENOBEK, KaK TOBOPUI APHUCTOTEIb, MO MPUPOJIE CBOEH CYIIECTBO MOJUTUYECKOE,
T.e. oOmecTBeHHOE. [...] HaM HYXHa ceiiuac Takas KOppPEKTUPOBKa JHUOEpalbHO-
HHAUBUAYAJIUCTHYCCKOTO MOJAX0Aa K IMPaBOIIOHMMAaHHWIO, KOTOpasd IIpHUBHECIIA OBI B camo
IIOHATHE IIpaBa Uaeu conujapusma. To ecTb HyKHa NpaBoBas TEOPHUs, CUHTE3UPYIOIIas B
paMKax MOHSATHS TpaBa UACH WHIAUBUIYAITbHOW CBOOOIBI U COIUATBLHON COJNMIAPHOCTH.
[ToromMy 9TO W TO, M JPyroe — 3TO UMMaHEHTHBIC COCTABJISIONIAE CYTH YeJIOBEKa, a
3HAYUT, ¥ CYTU mpaBay.” Pycckoil Gpuaocodun xapakTepHO «CTPEMICHHE COCIHHHUTD
uaer abCcTpakTHOTO, 00€3TUUYeHHOTO OpPMaTbHO-IIPABOBOTO PABEHCTBA C [...]| Uueei
OTBETCTBEHHOCTH Ka)JOTO HE TOJBKO 3a ce0s, HO M 3a IPYTUX — CTpeMjeHHe |...]
COIVIacoOBaTh B paMKaX MOHATHS MpaBa pa3yM U AyX, CBOOOAY M MUJIOCEpIUE, IPABO U MPABY,
WHIMBHUIyaJIbHBIC U COLMAIbHBIC Havyanay. [103ToMy KaXkeTcsi €CTECTBEHHBIM, YTO MOIXO/,
OCHOBAHHBIN Ha OallaHCe WHAWBUIYAIBHOTO M OOIIECTBEHHOTO, JISKUT B OCHOBE POCCHHCKOTO
KOHCTUTYHOHUOHHOTO CTPOS.

1) Banepuit Amutrpuesny 3opekuH, [Ipencenarens Koncrurynuonnoro Cyna Poccuiickoit ®@enepannn,
npodeccop. Jlekuus "CyTth npapa", npeacTaBieHHas Ha [1eTepOyprckoM MeXAyHAPOIHOM FOPHINYECCKOM
dhopyme. Maii, 2017 .
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Present by Dr. Punya Udchachon

The Judge of the Constitutional Court of the Kingdom of Thailand

Honorable the President of the Constitutional Court of the Republic of Korea, the
delegations and the distinguished guests.

First of all, I would like to thanks the Constitutional Court of the Republic of Korea to
invite the Constitutional Court of the Kingdom of Thailand in this honorable event today.

Rights and liberties of all people are the most significant feature of the modern world
where Human Rights and Human Dignity have been recognized and protected through both
international and domestic law. The Constitutional Court of the Kingdom of Thailand has
realized the importance of this feature There are many outstanding rulings on this matter
which I would like to demonstrate and exchange in this forum.

This presentation will be divided to 5 items: First, the Constitutional Court structure and
its power and duties. Second, the cases that concern in the Constitutional Justice of Thailand.
Third, the Constitutional Court dealing with the new Constitution. Forth, the research on the
Justice Administration Development of the Constitutional Court of the Kingdom of Thailand.
And Finally, conclusion.

1. The Constitutional Court structure and its Powers and Duties

The Constitutional Court of the Kingdom of Thailand is a specialized court that exercises
in the Constitutional review and protects Rights and Liberties of the people under the Rule of
Law, Democracy and Human Rights.
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In terms of the sources of the Constitutional Court Judges are follow: 3 judges of the
Supreme Court of the Justice, 2 judges of the Supreme Administration Court, 1 qualified
persons in law 1 qualified persons in political science, public administration or other social
sciences and 2 qualified persons in director — general or prosecutor deputy.

Now, Thailand has the Constitution of the Kingdom of Thailand 2017 provided for
the Constitutional Court to have the power to determine whether or not a law is contrary
to or inconsistent with this Constitution, and shall have the powers as prescribed by the
organic law on ombudsman and the organic law on political parties. The Constitutional
Court shall consider and decide cases as provided by law in accordance with the Rule of
the Constitutional Court procedure and the Regulation of the Constitutional Court Case
Management.

2. The Judgement concerning to the protection of fundamental rights

2.1 The Ombudsman requested for a Constitutional Court ruling under section 198 of
the Constitution of the Kingdom of Thailand, B.E. 2540 (1997), in the case where
section 12 of the Names of Persons Act, B.E. 2505 (1962), raised the question of
constitutionality.

Once it had been determined that the provision of section 12 had the characteristics of a
mandatory provision for married women to use their husbands’ surnames only, which was
encroachment of the right to use of surnames of married women resulting in an inequality in
rights as between men and women, it followed that the provision created inequality under the
law due to differences in sex and personal status. The case was also an unjust discrimination
because married women were one-sidely compelled to use their husbands’ surnames on the
grounds of marriage, and not to the grounds of differences in physical attributes or obligations
between men and women rights from the differences in sex such that discrimination was
necessary.

The Constitutional Court held that section 12 of the Names of Persons Act, B.E. 2505
(1962), was unconstitutional by reason of being contrary to or inconsistence with section 30
of the Constitution of the Kingdom of Thailand, B.E. 2540 (1997).

The provision was therefore unenforceable according section 6 of the Constitution of the
Kingdom of Thailand, B.E. 2540 (1997).
2.2 The Constitutional Review of the Amendment to the Constitutional Draft

The Constitutional Court found as follows. The Constitution of the Kingdom of Thailand
B.E. 2550 (2007) provided that the National Assembly comprised 2 chambers, namely the
Senate and the House of Representatives, in an established balance. The Senate exercised
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scrutiny over the functioning of the House of Representatives and balanced the powers of
the House of Representatives. In this regard, the Senate had the power to investigate and
remove Members of the House of Representatives pursuant to an allegation of unusual wealth
showing signs of dishonest performance of duties, showing signs of an intentional exercise
of functions contrary to the provisions of the Constitution or laws or a serious violation of
or non-compliance with ethical standards pursuant to section 270 of the Constitution. The
constitutional amendment in this application was therefore a destruction of the essential
basis for maintaining two chambers thereby leading to a monopolization of state powers, a
denial of participation by the people from several professions. The amendment would allow
the participators on this occasion to have the opportunity to acquire governing powers by
unconstitutional means.

The Constitutional Court thus held by a majority of 6 to 3 votes that the conduct of
deliberations and voting on the constitutional amendment of all respondents in this case were
inconsistent with section 122, section 125 paragraph one and paragraph two, section 126
paragraph three, section 291(1), (2) and (4) and section 3 paragraph two of the Constitution.
The Constitutional Court further held by a majority of 5 to 4 votes that the Draft Amendment
to the Constitution contained provisions which were in the essence contrary to the
fundamental principles and intents of the Constitution of the Kingdom of Thailand B.E. 2550
(2007), constituting acts to enable all the respondents to acquire national government powers
by means which were not provided under the Constitution of the Kingdom of Thailand B.E.
2550 (2007), and hence a violation of section 68 paragraph one of the Constitution.

3. The Constitutional Court and the New Constitution in 2017

According to the system of judicial constitutionality review of law in the modern world,
the Constitutional Court is a significant mechanism in performing the duty of interpreting law
to not be contrary to or inconsistent with the Constitution. Consequently, the Constitutional
Court fulfills an important role concerning the protection of the Constitution, the security of
rights and liberties of people, and the assurance of public interest, and the maintenance of
democratic regime of government with the King as Head of State. Nonetheless, to sustain
the supremacy of the Constitution, the commission of political organs or institutions shall be
controlled in order to be harmonious with the Constitution. Furthermore, in connection with
Thai society’s aspiration, the Constitution’s authority does not concern only the protection of
the Constitution, but also the security of democratic regime of government with the King as
Head of State where other organs are not able to perform this duty or there are not any State
organs mechanisms to be reliable.

There are many interesting perspectives concerning powers and duties of the Constitutional
Court under the new Constitution in 2017, approved by the national referendum on 7 August
2016, on the protection and maintenance of the democratic regime of government with the
King as Head of State. They could be categorized as the followings:
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3.1 The administration and upholding the sovereignty

The Constitutional Court of the Kingdom of Thailand exercises on whenever on provision
under this Constitution is applicable to any case, an act shall be performed or a decision shall
be made in accordance with the constitutional conventions of Thailand under the democratic
regime of government with the King as Head of State. Moreover, the Court also has the
authority to decide and rule on a treaty which Thailand concludes with other countries and
could affect the sovereignty and a wide scale effect on the political, economic, social and
commercial security.

3.2 The amendment of the Constitution

According to the Supremacy of the Constitution which Thailand adheres, The Court has
the jurisdiction to rule on the draft amendment of the Constitution. This duty is an authority
to safeguard or protect the Constitution in order to prevent any law being contrary to or
inconsistent with the Constitution. Otherwise, there could be person or a group of person
attempts to amend the obtainment and the role of the organ exercising the sovereignty -
consisting of the National Assembly; the Council of Ministers; and Courts, which distorts
the spirit of the Constitution and the people expressing through the national referendum.
Additionally, the Constitutional Court also has the jurisdiction to review the constitutionality
of law both before the promulgation of the law, or, Priori Control, and after the promulgation
of the law, or, Posteriori control.

3.3 The Counter Corruption

In the consideration by the House of Representatives, the Senate, or a committee
concerning any proposal, submission of a motion or commission of an act, which results
in director indirect involvement by members of the House of Representatives, senators or
members of a committee in the use of the appropriations, shall not be permitted. In case, the
Constitutional Court decides on the complaint and is of opinion that there is any commission
infringing the law, that commission shall be ineffective and the membership of person
committing such commission shall be deemed to have been terminated and to have been
revoked the right to apply for candidacy in an election. Furthermore, in case, the Council of
Ministers executes or gives approval or acknowledges such commission but fails to restrain,
Ministers shall vacate office en masse and their rights to apply for candidacy in an election
shall also be revoked. Also, Ministers shall be liable to pay the amount of money with
interest. Additionally, the Constitutional Court has power and duty to take decision on the
termination of membership of a Minister, a member of the House of Representatives, and a
Senator.

3.4 Adjudication on powers and duties of State organs

The Constitutional Court has jurisdiction to rule on question concerning powers and duties
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of the House of the Representatives, the Senate, the National Assembly, and the Council of
Ministers, or Independent Organs. This means such organ may solely wonder about their
powers and duties without any disputes of conflicts pertaining to the respective powers
and duties between them, such organ can submit a motion to the Constitutional Court. This
authority of the Constitutional Court is an “ Advisory Power” in addition to the adjudication.
Additionally, the Constitutional Court also has authority to review the constitutionality of
commission which a person whose recognized rights and liberties under the Constitution are
violated.

3.5 The stipulation of ethical standard

In order to oversee and review person exercising State power and Political Conflict of
interest, the Constitutional Court and Independent Organs shall jointly stipulate the ethical
standard. The standard shall cover the preservation of national honour and interest, also,
specify the categories of infraction or non — fulfillment of the standard that are grave.

3.6 The Constitutional Complaint

It is the most important to protect the fundamental rights by the Constitutional Court of the
Kingdom of Thailand with the way of the constitutional complaint. A person whose rights or
liberties guaranteed by the Constitution are violated, has the right to submit a petition to the
Constitutional Court for a decision on whether such action is contrary to or inconsistent with
the Constitution. So, the constitutional complaint complements the possibility of the concrete
judicial reviews in an important manner.

4. The Research on the Justice Administration Development of the
Constitutional Court of the Kingdom of Thailand

This research compares between the Constitutional Court of the Kingdom of Thailand and
the Constitutional Court or the Supreme Court of the foreign countries, for example, Austria ;
Germany ; Korea ; U.S.A. ; Canada ; Singapore ; France and China.

For the research result can be illustrated into 3 important sectors as follows :

First, the Organization Model. This study is to the facilitate the formation of a system of
state authority that would securely provide the resolutions of the issues of the Supremacy of
the Constitution, the Liberal Democracy and the protection of the fundamental Human Rights.
Now, Thailand has the twenty Constitution since 1932 that Thailand has the first Constitution.
During eighty - five years, Thailand has the organization model to safeguard the Constitution
for four models. These are the Parliamentary System, the Supreme Court System, the
Constitutional Council System and the Constitutional Court. Because of the organization
functions, the independence organization and the suitability of social and culture, the best
model of the Constitutional review is "the Constitutional Court" that establishs in Thailand
in 1997 and it has 19 years old. In terms of the Constitutional Court judges, the qualifications
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and the terms in office should to similar to the constitutional Court judges in the worldwide
and take for 9 years term. In addition, the excellent law clerks or judicial clerks are the most
important to support for each judge and sets up the Research and Development Institute as
well.

Second, the Procedure Cases. The Concept of the natural justice should to provide
in the Organic Act on Rules and Procedures of the Constitutional Court. The principle of
the natural justice consists of the right to an adequate hearing (audi alteram partem) and
the right to an impartial decision maker or the rule against bias (nemo iudex in causa sua).
The Constitutional court trial exercises in the "Inquisitorial System" that the Constitutional
Cases should to be met in the time to prepare case, the access to relevant information, the
right to present case orally or writing, the right to cross - examine witnesses, the right to
reasoned decision and the positive judge action. The Rapporteure Judge should to build for
case management strategy that the same as Germany, U.S.A., France and Korea Republic. In
addition, the Contempt of the Constitutional Court and the safeguards for the administration
of justice should to provide in the Organic Act on Rules and Procedures of the Constitutional
Court. Nevertheless, the right to a fair, public hearing and critize in academic after judgement
should be balanced for the trial operation case.

Finally, the Administration Justice. There are 4 elements of the administration justice
that consist of Men, Money, Material and Management so called 4 M's. In 19 years of the
Constitutional Court of the Kingdom of Thailand, It has the budget problem in each year
because of the government interference by cutting budget for the administration court. For
this research solution, the historical of the Federal Constitutional court of the Republic of
Germany should to study in practice. The Federal Constitutional Court of the Republic
of Germany is the "Constitutional Organ" and it has the specific budget act that so called
the Federal Budgetary Act 1969 (Bundeshaushaltsordnung). This act guarantees the
Constitutional Court budget that it has power for requesting directly to the House of the
Representative (Bundestag) if the executive branch cuts its budget without reasons. It is the
best example for the Federal Constitutional Court of the Republic of Germany attacks for
getting this act for 18 years (1951 - 1969). And also, the Electronic Constitutional Court (E -
Court) should to decide for case management in aspect to ensure efficiency, fairness and non
- discrimination and ensure that the people to have access to justice process without delay and
dose not have to bear excessive expenses.

5. Conclusion

I, my research, recommend that the Justice Administration Development of the
Constitutional Court of the Kingdom of Thailand should to develop in terms of the
Organization Structure, the Rules and Procedures of the Constitutional Court and the
Administration Justice in accordance with "the Rule of Law" that A.V. Dicey, the father of the
Rule of Law concept, offers 3 main aspects.
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Protecting and Promoting Fundamental Rights through Constitutional Adjudication

No man is punishable or can be lawfully made to suffer in body or goods except for a
distinct breach of law established in the ordinary legal manner before the ordinary courts of
the land. In this sense, the rule of law is contrasted with every system of government based on
the exercise by persons in authority of wide, arbitrary, or discretionary powers of constraint;

No man is above the law; every man and woman, whatever be his or her rank or condition,
is subject to the ordinary law of the realm and amenable to the jurisdiction of the ordinary

tribunals; and

The general principles of the constitution the result of judicial decisions determining the
rights of private persons in particular cases brought before the courts.

Now, the Constitutional Court of the Kingdom of Thailand is 19 years old and we deeply
confirm that we have still continued to “ Adhere the Rule of Law, Uphold Democracy and

Protect rights and Liberties of the People”

Thank you for your kind attention.
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History, Practice, and Experience from
the Implementation of Human Rights in Indonesia

Seoul, November 1st 2017

A. Introduction

Humanity principle or in the current terminology called as Human Rights, has been a topic
of discussion since the establishment of Indonesian constitution in 1945. As a country which
has been colonialized, Indonesia comprehends the terms “independence”. Furthermore, the
colonialization experienced by Indonesia also contributes to the understanding of humanism
and justice. It is reflected on the first paragraph of the preamble of Indonesian Constitution
called as the 1945 Constitution of the Republic of Indonesia, which states: “Whereas
Independence is truly the right of all nations and therefore colonialization in the world shall
be abolished, as it is not in accordance with humanity and justice”.

The humanity principle held by Indonesian founders becomes a basic principal to establish
Indonesia which is free from colonialism and as basic principal to choose a republic as its
form of government. The republic as its form of government is chosen as the realization of
the principle of the form of the nation which is established by the values and principles of
democracy. The reason behind the choice is in a republic, the people have rights to elect and
to be elected in order to be involved in the state government. This concept about democracy
is part of human rights and constitutional rights of the people in order to decide their
own destiny and to decide their government which is established based on the concept of
sovereignty of the people.

The concept of sovereignty of the people is conducted/run by Indonesia until 1998. This
concept is evaluated when discussing the amendment of Indonesian Constitution in 1999-
2002. The realization of that principle (sovereignty of the people) through the democracy
process conducted in 1955-1998, is considered as not enough to assure the human rights
protection, limitation of power, law enforcement, and constitution. The reason is in reality, the
implementation of democarcy will only bring up majority group as the winner and the main
stakeholder of the government. Therefore, the truth delivered through the implementation
of the concept of democracy is dominated by a particular group’s interest. On the other
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hand, interest of the minority is not always useless in the state administration. Furthermore,
there is no assurance that the mayority will always do the righ choices/acts and assure the
protection for the minority. Therefore, the concept of sovereignty of the people in Indonesian
Constitution is completed by the principle of the sovereignty of the norm (constitutionalism).

B. Human Rights’ Assurance in Constitution and the Role of the
Constitutional Court

As a common constitutional principle applied in various countries, one of the elements
that has to be conducted by the country with the idea of constitutionalism is the assurance of
human rights protection in the constitution. The amendment of the paradigm in Indonesian
Constitution in 1999-2002 strengthen the assurance of human rights protection. This can be
done by inserting one chapter about human rights in the amendment of the 1945 Constitution.
The values of human rights inserted in the Indonesian Constitution is the adaptation of the
values in the Universal Declaration of Human Rights adopted by the United Nation in 1948.
Moreover, to assure the protection of the constitutional rights of the people, a Constitutional
Court is established/founded. It is based on the Article 24 paragraph (2) of the 1945
Constitution.

Based on the Article 24C paragraph (1) and (2), the Constitutional Court is authorized:
1) to review the law towards the Constitution; 2) to decide the disputes about the authority
of state institutions whose rights are given by the Constitution; 3) to decide the dissolution
of political parties; 4) to decide the dispute over the result of the elections; 5) to decide the
People Representative Council’s judgement/decision related to allegation of violation by
the President and/or Vice President based on the Constitution. By using those rights, the
Constitutional Court is not only known as the guardian of the constitution, it is also known as
the protector of the constitutional rights of the people. The are several reasons behind those
names. The first, in relation to the righ of judicial review, if theres is any article, paragraph,
part of or the whole part of the law which is considered contradicting the 1945 Constitution
and violating the constitutional rights of the people, that matter can be submitted/petititoned
to the Constitutional Court to be reviewed so it can be cancelled.

Since the establishment of the Constitutional Court in August 13, 2003 until now, there
were approximately 1.703 norms of laws have been reviewed. From the total amount of the
petitions which are granted, the majority of the petitions were cases directly related to the
constitutional rights of people. For instance, the education budget which finally will relates
to the right of education, regulations about labours’ rights in companies, protection about
constitutional rights of people about regulations related to customary law, the price control
of the staple goods such as fuel whose regulation has to be regulated by the government, the
people’s rights to reach the spring (to get frsh water), and others verdicts. In relation to rights
to decide the dispute over the result of the elections, the Constitutional Court’s role is to keep
the process of democracy to be in line with the constitution. The protection of constitutional
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rights conducted by the Constitution Court is the right to vote and the right be a candidate in
a process of general election.

The establishment of constitution especially in protection of constitutional rights of
people is the consequence for choosing the consitutional paradigm by the founder of
the 1945 Constitution. The constitutional values and norms will be “living”. This means
the constitutional values and norms will always evolving into new systems based on the
constitutional practice in daily life. Therefore, constitution not only needs to be understood
textually, but also contextually as a living document and evolving, following the current
condition and needs and following the change of norms.

C. Norm of International Human Rights in Laws an Regulations in
Indonesia

The development of concepts of human rights has brought a fundamental change toward
the point of view on international and national laws. The development of human rights is
inseparable from the desire of the international community to establish a humanistic legal
system and taking into account the rights of individuals. There are at least four views about
values of human rights, those are absolute universal view, relative universal view, absolute
particularistics view, and relative partcularistics view.

The absolute universal view considers the human rights as universal values which are
formulated in the documents of human rights and the profile of social and culture which
attach to each nation are not considered. This triggers conflicts to blame each other since the
concept of human rights of each country is considered similar as a moral obligation related to
the international documents about human rights.

The relative universal view considers the human rights as a universal problem with
exception and limitation based on the foundation of international law. This view admits the
existence of the foundation of international law which can limit the human rights, and admits
that the human rights is not always absolute. It happens when the exception is given by the
foundation of the international law.

The absolute particularistics view considers the human rights as a problem of a particular
nation. This view shows a chauvinistik which presents rejections toward international
documents and sometimes triggers selfishness, defensive, and pasive if it is related to human
rights.

Relative particularistics view considers human righst as universal and national problems
of each nation. This view presents balance between the view of human rights from national
scope and the view of human rights based on international documents. This balance happens
after being accepted by the culture of the nation itself.
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As a sovereign state which upholds humanity values, Indonesia keeps following the news
about human rights in this world. Indonesian people is part of United Nation (UN) who
obligate morally to conduct the Universal Declaration about Human Rights as it has been set
by the UN, and to conduct other international instuments related to the human rights which
accepted by Indonesia. As a concrete from the assurance for the human rights, Indonesia has
established Law No. 39 Year 1999 about the Human Rights, and Law No.26 Year 2000 about
the Human Rights Court. Indonesia also has ratified the International Convenant on Civil and
Political Rights and the International Convenant on Economic Social and Cultural Rights. The
ratification is done through the Law No. 11 Year 2005 and the Law No. 12 Year 2005. Several
other international conventions also have been ratified by Indonesia, such as the Convention
Against Torture, the Convention Against Trafficking, Convention on the Elimination of All
Forms of Discrimination Against Women, and some other conventions.

Although Indonesia has been active enough to provide acceptance and protection toward
human rights, respect for the sovereignty of a country and non-intervention principle must
be put forward. The reason is factually every country has their own values and cultures
that should be respected. Basically the protection and assurance toward the human rights
are countries’ obligation/responsibility. This basically will relate to the sovereignty of
the countries. However, the soverignty does not mean that the country is free from the
responsibility. Therefore, a country has to be responsible for any violation toward the
sovereignty.

In context violation of human rights, especially a case about Gross Violation of Human
Rights, Indonesia sees that the complementary principle is an international public law
which has to used as a reference. The establishment of complementary principle in the
international public law has an important meaning in the development of international law.
The international communities have found an appropriate way to face the violation of human
rights, especially to face the gross violation of human rights. The gross violation one is
considered as an international crime which shocks the international civilization.

The complementary principle holds an important and strategic role in connecting the
national interest (the sovereignty of a country) and the international interest in eliminating the
international crime. For instance, is a discussion about the Rome Statute 1998 or currently
known as the International Criminal Court. The complementary principle has been accepted
by all the members of the convention and accepted as one of the best ways to overcome a
deadlock between ccountries (member of the convention) which keep their sivereignty and
ignore the intervention of the international institution to the home affair business and the
countries which ignore the absolute sovereignty of a particular country.

The complementary principle is considered as the efficient way where the is involvement

of the international people toward the gross violation in a country without ignoring the
sovereignty of their countries. This even can strengthen the sovereignty and authority of the
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country by giving chance the countey to solve their own national problem first.

D. CONCLUSION

The respect and the fulfillment of the Human Rights value is the responsibility of every
country/nation including the people. A different point of view toward the values of human
rights which are local and typical of a particular country has to be put as complementary and
cannot be used as an excuse to fulfill toward the assurance and protection of the human rights
(which is considered as universal). Although the implementation of the Human Rights needs
to respect the sovereignty of each country, this implicates the responsibility of that country to
the international people. The crime or the violation towards human rights done by a particular
nation or country, is basically a violation toward the humanity in general (hostis humanis
generis). Therefore, the protection and the fulfillment towards the human rights are absolute
and need to be fulfilled by all the country without any exception.
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The Constitutional Globalization in Korea

Ilwon Kang
Justice, Constitutional Court of Korea

I . Introduction

The Korean legal system is unique. It is a mixture of the American and the Continental
legal system. Korea adopted the civil law system during the period of Japanese colonial rule
which extended from 1910 to 1945. Korea also experienced the common law system during
the period of American military government from 1945 to 1948. The Founding Constitution
of Korea was established on July 17, 1948.

Koreans suffered the Korean War from 1950 to 1953. After the War, Korea was one
of the poorest countries in the world. Since then Koreans have experienced a rapid social
change and economic growth. Now, Korea is a member of the Organization for Economic
Cooperation and Development and the G-20 major economies.

As society changed dramatically, Korea has adopted nine constitutional amendments. With
these amendments, Koreans experienced presidential and parliamentary system. Also, Korea
has adopted various kinds of constitutional adjudication system. Since Koreans had little
experience in the western legal culture, Korea has consulted the experience of the western
countries for judicial reforms. It became a kind of tradition to consult the international and
foreign law for the adjudication of cases in the Korean courts including the Constitutional
Court.

In this paper the Korean experience of the constitutional adjudication system will be
overviewed. And the practice of judicial citation of international and foreign law will be
analyzed. It will show the current situation of constitutional globalization in Korea.

II. Constitutional Adjudication System in Korea
1. The Founding Constitution

In Korea, when the Founding Constitutional Bill was drafted, there was a dispute over
the constitutional adjudication system. The nominee for the first Chief Justice of the Korean
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Supreme Court argued that the power of judicial review should belong to the ordinary courts.
But scholars who were in charge of drafting the Bill insisted it would be improper to adopt
the American system since many judges’ credibility suffered in their collaborating with the
Japanese government during the colonial period. So the final version adopted the European
style of constitutional adjudication.

The Founding Constitution created the Constitutional Committee which had a power of
judicial review over Acts passed by the National Assembly. The Article 81 of the Founding
Constitution stated, when the judgment in any case was premised on the constitutionality of
law, the court should refer such question to the Constitutional Committee and should render
judgment in accordance with the decision thereof. However, the Supreme Court had the
jurisdiction to finally decide whether administrative orders, regulations, and administrative
acts were consistent with the Constitution. This arrangement is an example of a mixture of
the American and the Continental legal system.

The Chairperson of the Constitutional Committee should be the Vice President. Five
justices of the Supreme Court and five members of the National Assembly should serve as
Members of the Committee. At that time the Supreme Court consisted of a Chief Justice and
five Justices. A decision holding unconstitutionality should require a two thirds majority vote
of the Committee.

From 1948 to 1961, there were six cases referred to the Constitutional Committee for
judicial review. The Committee rendered a decision of unconstitutionality in two cases in
1952. Considering the fact that constitutional adjudication was entirely new to Korea, it was
remarkable that the Committee found the Acts of the National Assembly unconstitutional in
the middle of the Korean War.

The first case the Committee found a pending law unconstitutional was about the
Agricultural Land Reform Act. According to this Act the government could sue a farmer who
failed to pay the price of the allotted land, and the appeal to the decision of the court of first
instance could be made only to the Appellate Court. The Committee declared that the right to
have his/her case heard by the Supreme Court is a basic right of the people. Therefore the Act
which made the Appellate Court the court of last resort deprived the people of their right to
appeal to the Supreme Court.

The second case was also related to the right to trial. When the Korean War broke
out, the government issued the Special Decree on Punishment of Crimes under National
Emergency. The Decree provided that adjudication of crimes which committed during the
state of emergency was limited to the district court and no appeal allowed. The Constitutional
Committee found that the presidential Decree which prohibited appeal to emergency criminal
trials was unconstitutional.
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2. The Second Republic

The Student Revolution of April 19, 1960 overthrew the first President Rhee’s regime. The
Constitution of the Second Republic went into effect on June 15, 1960. The new Constitution
adopted a parliamentary system. This was the first and the only instance Korea turned to a
parliamentary cabinet system instead of a presidential system.

The Constitution of the Second Republic introduced the Constitutional Court. This Court
had jurisdiction over (1) review as to the constitutionality of law, (2) final interpretation on
the Constitution, (3) dispute as to jurisdiction among the State authorities, (4) dissolution
of political party, (5) impeachment trial, (6) litigation on the election of the President, Chief
Justice and Justices of the Supreme Court.

The Constitutional Court would be composed of nine Judges. The President, the Supreme
Court, and the House of Councilors should designate three Judges respectively. The tenure of
the Judge should be six years and three of the Judges should be replaced every two years.

The Constitutional Court Act was passed on April 17, 1961. However, before the
Constitutional Court was organized, May 16 coup led by General Park broke out and the
Constitutional Court Act became nullified. Although the Constitutional Court of the Second
Republic could not be formed, it played an important role of reference in the formation of the
current Constitutional Court.

3. The Third Republic

After 2 year military rule, a new Constitution was adopted and Korea returned to a
presidential system. The Constitution of the Third Republic introduced the American style
judicial review. The ordinary courts were authorized to review the constitutionality of
statutes. The Supreme Court had the power to decide with finality the constitutionality of a
law when this was prerequisite to a trial.

During the Third Republic, economic development was placed a higher priority on
protection of civil rights. The executive branch led by the strong President was much more
powerful than the judicial branch. The Supreme Court failed to exercise its new power of
judicial review.

However there was an important case the Supreme Court exercised its power of judicial
review. According to the State Tort Liability Act, members of the armed forces who died
in action or injured in the performance of their official duties were barred from seeking
damages from the government in the event that they or their family had received indemnity
in the form of accident compensation or annuity as determined by other codes. In 1971 the
Supreme Court held this law unconstitutional on the grounds that the purposes of accident
compensation and tort remedies were totally different.
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This judgment invoked fury of the President and the executive branch since the Korean
government was suffering fiscal pressure. Korea entered the Vietnamese War from 1964
to 1973 and thousands of military personnel died or injured in action. At that time Korean
economy was too weak to guarantee full compensation for persons killed or injured in battle.
In 1972 the Constitution was amended and the limitation of state tort liability was stipulated
in the Constitution. The paragraph 2 of Article 26 of the 1972 Constitution read “in case a
person on active military service, or an employee of the military forces, a public official of
the police, and others as defined by law, suffers damages in connection with the execution
of official duties such as combat action and training, he or she shall not be entitled to claim
against the State or public entity for compensation on grounds of unlawful acts of public
officials done in the exercise of official duties, except for compensation as determined by
law.” With this amendment of the Constitution the State Tort Liability Act survived the
judgment of unconstitutionality.

4. The Fourth and Fifth Republic

According to the Constitution of 1962 the presidency was limited to two terms. In 1969 the
constitutional amendment was forced through the National Assembly to allow President Park
to seek a third term. President Park was re-elected in the 1971 presidential election. But the
ruling party was defeated in the parliamentary elections and the opposition party had a power
to pass constitutional amendments. President Park declared a state of national emergency
in December of that year. The National Assembly was dissolved and the Constitution was
suspended. A draft prepared by the Emergency State Council was submitted to a national
referendum and the Constitution was amended in December 1972.

The 1972 Constitution reintroduced the Constitutional Committee. This was a decision
made in reaction to the experience during the third republic when some members of the
judiciary had rendered decisions finding statutes unconstitutional in opposition to the will of
the executive. Reintroduction of the Constitutional Committee was designed to reduce the
adjudication of constitutional issues to a nominal agency, and thereby hollow out the power of
constitutional justice. The Constitutional Committee was composed of 9 members appointed
by the President, 3 of whom were nominated by the National Assembly, and another 3
designated by the Chief Justice of the Supreme Court. No review of the constitutionality of a
statute has been made in this Committee.

The economy continued to flourish under the authoritarian rule. However students and
activists for democracy continued demonstrations and protests for the abolition of the 1972
Constitution. In the midst of political turmoil, President Park was assassinated in 1979. After
the assassination of President Park, General Chun took a power and declared martial law in
May 1980. In September of that year, Chun was elected president by indirect election. The
amendments to the Constitution were established by national referendum in October 1980.
The new Constitution maintained the presidential system and the Constitutional Committee.
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President Chun succeeded in economic and foreign policies. However, because of lack of
legitimacy, the public trust in the government was low.

5. The Current Constitution

In June 1987, more than a million students and citizens participated in the nation-
wide anti-government protests. As a result both ruling party and the opposition announced
their own drafts for a new Constitution. For the first time in Korean history, a proposal for
constitutional revision was prepared through negotiations and cooperation between the
government and the opposition parties. After passing the National Assembly, the proposal was
put to a national referendum. The proposal was consented and promulgated in October 1987.

It was the first time that the revision took place as a result of the people’s demand for
a system in which they could freely choose their own government. Under this current
Constitution democracy in Korea has been fully realized. During the revision process,
different political factions expressed different views on how to structure the system of
constitutional adjudication. As negotiations progressed, the ruling party and the opposition
eventually agreed to establish an independent Constitutional Court.

The Constitutional Court is composed of 9 justices appointed by the President. Among the
justices, 3 shall be appointed from persons selected by the National Assembly and 3 appointed
from persons nominated by the Chief Justice of the Supreme Court. The Constitutional Court
has jurisdiction over (1) the constitutionality of a law upon the request of the ordinary courts,
(2) impeachment, (3) dissolution of a political party, (4) competence disputes between State
agencies, between State agencies and local governments, and between local governments, (5)
constitutional complaint.

According to the Constitution and the Constitutional Court Act, any person may file a
constitutional complaint when any of his or her fundamental rights has been violated by
an action or omission from the public power. A constitutional complaint was unfamiliar to
Koreans and the people expected the new Constitutional Court to be a relatively quiescent
institution. However, the Court has become the embodiment of the new democratic
constitutional order of Korea. The Constitutional Court is routinely called on to resolve major
political conflicts and issues of social policy. Since its establishment in 1988, the Court has
rendered about 32,000 decisions among them more than 95% of cases were constitutional
complaints. The Constitutional Court is consistently rated one of the most trusted and
influential institutions in Korea by public.

Ill. The Constitutional Globalization in Korea
1. The Adoption of Constitutionalism in Korea

All states have constitutions which consist of a set of rules structuring government and
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limiting its power. All democratic states have constitutions which declare the rule of law,
a separation of power, and protection of human rights. All human beings shall be assured
of inherent dignity and have fundamental and inviolable human rights. Constitutions of
democratic states share same idea of constitutionalism.

The globalization of constitution develops the concept of global constitutionalism. The
construction of some international organizations, such as the European Union and the
World Trade Organization not to mention the United Nation, strengthens the idea of global
constitutionalism. The United Nations Charter is called as a constitution of the international
community.

Until the late nineteenth century Korea insisted the policy of seclusion under the influence
of China. The defeat of China in the first Sino-Japanese War forced Korea to open its border
under the influence of Japan. The Japanese government wanted to separate the Korean
dynasty from China. So Japanese urged Koreans to accept the idea of constitutionalism. In
1895 the Korean dynasty declared the 14 Guiding Principles of the Nation which may be
viewed as the first modern constitution of Korea. However the system of government was an
absolute monarchy.

After the Japanese occupation in 1910, a military and diplomatic campaign for
independence started. During this campaign many Korean activists learned the western
democracy and global constitutionalism. In 1919 the Provisional Government of Korea
established in Shanghai, China, and the Provisional Constitution of the Republic of Korea
was promulgated. The Provisional Constitution declared the sovereignty of the people,
parliamentary representation, separation of power, guarantee of basic rights, and the rule
of law. This Constitution was a provisional one but a very modern written constitution.
The members of the Provisional Government were deeply influenced by the Paris Peace
Conference and the Fourteen Points of Woodrow Wilson.

2. Constitutional Globalization in Korea

Global constitutionalism has exerted a deep impact on the Korean constitutional justice.
Korea had no sooner accepted the constitutional adjudication system than independence
was achieved. Korea was one of the earliest adopters of the judicial review in the world.
During the Japanese colonial rule there was no rule of law but rule by law. Since Koreans
had no experience in the constitutional adjudication, the Constitutional Committee of the first
Republic heavily relied on the foreign and international jurisprudence. Judicial citation of
foreign and international law became a tradition in Korean constitutional justice.

There are 84 rapporteur judges who are doing research for the nine Justices. One of their

main roles is to explore the foreign and international law. As a result the decisions of Korean
Constitutional Court contain more citation of foreign and international law than any other
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decisions of the Constitutional Courts or equivalent bodies of other countries.

In particular, the Korean Constitutional Court has used many international human rights
law instruments in various cases. Those human rights instruments include the Universal
Declaration of Human Rights, the UN based human rights treaties mentioned below, the ILO
conventions and recommendations, and other soft law documents produced by the treaty
bodies such as the UN Human Rights Committee. More than 120 references have been made
to those international human rights law instruments in about 70 decisions rendered by the
Korean Constitutional Court since its inception in 1988. The important decisions valuable to
mention are as follows.

A. Judicial Citation of International Law
(1) The United Nations

Korea became a full member of the United Nations in 1991. Since then Korea has ratified
many important multilateral treaties proclaimed by the UN, such as International Covenant on
Civil and Political Rights, International Covenant on Economic, Social and Cultural Rights,
Convention on the Elimination of All Forms of Discrimination against Women, Convention
on the Rights of the Child and so on. The Constitutional Court of Korea has applied these
treaties to protect basic rights of people.

(a) 2004 Hun-Ma 670, Aug. 30, 2007

The Constitutional Court confirmed the unconstitutionality of the Regulation of the
Ministry of Labor for Foreign Industrial Trainees which allowed employers not to apply the
important articles of the Labor Standards Act to foreign industrial trainees. In this decision the
Court invoked International Covenant on Economic, Social and Cultural Rights. According
to Article 7 of the Covenant the Sates Parties to the Covenant should recognize the right of
everyone to the enjoyment of just and favorable conditions of work.

(b) 2001 Hun-Ma 728, May 26, 2005

The Constitutional Court held unconstitutional the act of a prison officer who kept
defendants handcuffed during the investigation procedure by public prosecutors. In this case
the Court cited Standard Minimum Rules for the Treatment of Prisoners. The Article 84 of the
Rules says unconvicted prisoners are presumed to be innocent and shall be treated as such.

(¢) 2001 Hun-Ba 96, July 24, 2003

The Promotion Act for Employment of the Disabled made it a duty of business owners
to employ the disabled more than one percent of total employees. The Constitutional
Court found this Act constitutional mentioning the Vocational Rehabilitation (Disabled)
Recommendation (No. 99) of the International Labour Organization.
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(d) 98 Hun-Ma 363, Dec. 23, 1999

The Act for Supporting Veterans created a system of mandatory additional points for
veterans that gave veterans, mostly men, great favor in employment examinations for both
public and private sectors. The Constitutional Court held the additional points for veterans
were so high that this system discriminated against women and in favor of men. The Court
consulted Convention on the Elimination of All Forms of Discrimination against Women and
the other international treaties on abolition of various forms of discrimination.

(2) The Venice Commission

Korea became a full member of the European Commission for Democracy through Law
(better known as the Venice Commission) in 2006. With this membership the Constitutional
Court of Korea has been able to enhance its understanding of the international trend in the
rule of law and the constitutional protection of basic rights. Main reference documents of the
Venice Commission are very important resources for decision making of the Court.

The Ministry of Justice of Korea requested adjudication on dissolution of the United
Progressive Party in 2013, alleging that the objectives and activities of the Party were against
the basic democratic order of the Republic of Korea. Article 8 of the Constitution states that if
the purposes or activities of a political party are contrary to the fundamental democratic order,
the Government may bring an action against it in the Constitutional Court for its dissolution,
and the political party shall be dissolved in accordance with the decision of the Constitutional
Court. In dealing with this case, the Constitutional Court consulted the Guidelines of
the Venice Commission on prohibition and dissolution of political parties and analogous
measures (CDL-INF(2000) 1). The Court ordered dissolution of the United Progressive Party
according to Article 8 of the Constitution (2013 Hun-Da 1, Dec 19, 2014).

(3) Others

The Wildlife Protection Act allowed the import of endangered species with official
authorization but prohibited the use of endangered species against the condition for
permission. The owner of black bears argued this Act violated his property right. The
Constitutional Court held this Act constitutional. The Court cited the Convention on
International Trade in Endangered Species of Wild Fauna and Flora as one of the reasons for
its decision (2012 Hun-Ba 431, Oct. 24, 2013).

The Utility Model Act stipulated that if a holder of utility model right did not pay a
registration fee within a certain period of time the utility model right would be extinguished.

The Constitutional Court found this Act constitutional citing the Paris Convention for the
Protection of Industrial Property (2001 Hun-Ma 200, Apr. 25, 2002).
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B. Judicial Citation of Foreign Law

It is a custom of the Korean Constitutional Court to research relevant foreign law in all
important cases. The results of this research are often cited in decisions. A judicial citation of
foreign law is a common practice in Korea. Especially the decisions of the European Court of
Human Rights are very important reference material for the Korean Court. Since there is no
regional court for protecting human rights in Asia, the Korean Court often consult to the case
law of the European Court of Human Rights.

When a family of a critical patient asked to stop a life extension treatment and allow
passive euthanasia, the Constitutional Court answered the Government has no duty to enact a
law which allows passive euthanasia. In this case the Court cited Pretty v. United Kingdom,
ECHR (2002) no. 2346/02 (2008 Hun-Ma 385, Nov. 26, 2009). In the case related to the
Legal Aid Act, the Constitutional Court mentioned Golder v. United Kingdom, ECHR (1975)
no. 4451/70, Feldbrugge v. Netherlands, ECHR (1986) no. 8562/79, and Airey v. Ireland,
ECHR (1979) no. 6289/73 (99 Hun-Ba 74, Feb. 22, 2001).

Also the Korean Constitutional Court made references to the Hirst v. United Kingdom
decision of the European Court of Human Rights along with other constitutional decisions
from Canada, South Africa, Australia, and France in order to decide provisions prohibiting
prisoners from voting unconstitutional (2012Hun-Ma 409, Jan. 28, 2014).

IV. Conclusion

Korea is a leading country in a field of constitutional justice in Asia. The Korean
constitutional adjudication system has had a decisive effect on the adoption of judicial review
system in many Asian countries. The culture, social structure, and economic situation of Asia
are significantly different from those of Europe and the U.S.A. The Korean experience in
constitutional globalization is a valuable asset for the Asian people.

The Constitutional Court of Korea has been very active in securing meaningful ways
of assisting newly democratized countries in their efforts to implement a constitutional
adjudication system. With the leading role of the Korean Court, the Association of Asian
Constitutional Courts and Equivalent Institutions as a regional forum for constitutional
adjudicative Institutions in Asia has come into existence in 2012. Now there are sixteen
member states in the AACC.

Also, participation in the Venice Commission has enabled the Korean Court to take
its responsibility more seriously as the constitutional court of a country with a thriving
constitutional system. The third World Congress of the World Conference on Constitutional
Justice which was held in Seoul in 2014 marked a turning point of development of the
Constitutional Courts of Korea and Asian neighbors. President Park Han-Chul of the Korean
Court proposed to promote discussions on international cooperation in human rights including
the possibility of establishing a human rights court in Asia. The World Congress adopted the
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Seoul Communiqué which contains the proposal of President Park.

A human rights court in Asia will be a historical monument to enhancement of protection
of human rights in Asia. To achieve this goal the Constitutional Court of Korea shall play an
important role. The constitutional globalization in Asia is very crucial for the establishment of
durable peace and rule of law in this region.
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THE PROGRESS OF CONSTITUTIONALISM
IN TURKEY

The Turkish constitutional history goes back as far as the beginning of the 19th century.
First constitutional document was put into effect as a result of an agreement between the
Sultan of Ottoman Empire and the local rulers, restricting the authority of the former in favor
of the latter. Its significance lies in the fact that it was the very first time that the authority of
Sultan was restricted. This was followed by royal decrees in 1839 and 1856, granting certain
fundamental rights to subjects of the Empire, including to religious minorities, as well as
adopting certain principles and limitations with respect to the exercise of ruling power.

In 1876, the first written constitution in the history of the Ottoman Empire was adopted.
This Constitution, although remained in force for a short time, recognized certain basic legal
principles and fundamental human rights. It also prescribed a parliament with two chambers,
an executive body, and judiciary in consistent with the modern governance system. Despite
all these significant steps, the Sultan retained the ultimate authority to exercise ruling power.

The first constitution of modern Turkey was enacted in 1921, during the war of
independence. It was rather a short constitution, declaring that “sovereignty is vested in
the nation without any condition,” and adopting “the principle of self-determination and
government by the people.”

After the proclamation of the Republic in 1923, a new Constitution was adopted. It was
amended several times to enshrine the principle of secularism and to recognize women'’s right
to vote and to be elected.

A new constitution was adopted in 1961, and it introduced significant innovations. It
established a constitutional court and strengthened the fundamental rights and freedoms by
providing certain safeguards and restricting powers of the executive. Accordingly, the Turkish
Constitutional Court was established with this constitution 55 years ago.

The current Turkish Constitution was adopted in 1982.

The progress of constitutionalism gained momentum in Turkey after the turn of the 21th
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century. In the first decade of the century, the constitution was amended several times for the
advancement of the scope and protection of the fundamental human rights and freedoms. In
2001, based on a wide consensus, Article 13 of the Constitution, which defined limitation
regime of human rights, was amended in order to eliminate general restriction grounds. Also
it was stipulated that restrictions must be in conformity with the principle of proportionality
and that they must not impinge upon the essence of the rights.

The 2004 amendment was also a major step for the advancement of the protection
of human rights. With the consensus of the ruling and opponent party, Article 90 of the
Constitution has been amended to stipulate that duly ratified international agreements on
human rights shall prevail over domestic law in case of a conflict. Thereby, international
human rights instruments, including the European Convention of Human Rights, gained
a constitutional base in Turkey, which made it possible for ordinary courts and the
constitutional Court to take those instruments into account.

The individual application mechanism emerged as the continuation of constitutionalism
in Turkey. Indeed, the adoption of individual application remedy was the landmark point in
this regard. In 2010, a paragraph was added to Article 148 of the Constitution, providing that
everyone may apply to the Constitutional Court on the grounds that one of the fundamental
rights and freedoms that are under joint protection of the European Convention and
Constitution has been violated by public authorities.

Upon the introduction of the individual appeal remedy into the Turkish legal system, the
Constitutional Court has been actively and directly involved in the protection and promotion
of the fundamental human rights and freedoms. The individual remedy system in Turkey has
also been regarded as a successful example by the international authorities. Most notably,
the European Court of Human Rights considers the Turkish individual application system
as an effective remedy, which must be exhausted before lodging an application before the
Strasbourg Court.

After the introduction of the individual application mechanism, the Constitutional Court
is no longer an institution merely making constitutional review of the laws. Rather, it has
become a judicial tribunal which has a bearing on the daily lives of the individuals, directly
deals with the incidents and thereby influences the society.

The individual application mechanism has thereby led to a paradigm shift in the
Turkish constitutional jurisdiction. The Constitutional Court started rendering decisions
and judgments both in the constitutionality review and constitutional complaint within the
“right-based” paradigm which gives priority to the protection of the fundamental rights and
freedoms. In other words, the Court prioritized the interests of individual rather than state,
expanding the realm of human rights and freedoms. Through the individual application
judgments, the fundamental principles such as the rule of law was implemented in a concrete
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and effective manner.

Accordingly, the Turkish Constitutional Court leveraged its individual appeal jurisdiction
to further constitutionalism. Indeed, the Court’s right-based approach also served to raise
public awareness and capacity building in this regard. The notion of the rule of law and
human rights has been digested by other state institutions such as lower courts as well as by
the society.

It must be noted, at this point, that the individual application before the Constitutional
Court is not an ordinary remedy. This mechanism is an extraordinary remedy of a secondary
nature which may be resorted to in the event that the alleged right violations could not be
eliminated through the ordinary remedies. As emphasized in the judgments of individual
applications, respect for the fundamental rights and freedoms is a constitutional obligation
entrusted to all bodies of the State. It is primarily upon the state institutions to refrain from
violating human rights or to restore if the violation has occurred.

Accordingly, the individual application may turn into a trap within the constitutionalism
process if it is not regarded as a subsidiary remedy. Constitutional courts are not able to
address and restore all human rights violations one by one in a given country. This would
simply lead to an overwhelming work load for Constitutional Courts which would cause
dysfunction of the mechanism in the long run. Even though Constitutional Courts would
be able to address every violation, this is still not desirable because the ultimate aim of
constitutionalism is to establish a profound understanding and practice of the rule of law and
human rights that would eliminate the violations at the first place. Likewise, the individual
application system aims to build a sound human rights system and to guarantee its functioning
by resolving most serious and chronicle issues.

Therefore, as the Turkish example reveals, the individual application remedy is a very
important and positive factor in terms of constitutionalism. It allows the application of legal
principles enshrined in constitutions to concrete cases, and thereby provides an effective
protection of human rights. Although the recognition and protection of human rights depend
on the political will to some extent, individual application remedy involves judicial actors to
contribute to this process by employing legal means as well as by playing a transformative
role in the long run.

At the regional level, the European Human Rights System provides a successful example.
It should be noted that the European system also owes its success to the individual appeal
remedy to a great extent. First, scholars point out that the countries with individual appeal
remedies follow a more successful track in terms of constitutionalism and integration to
the regional system. Further, it has been suggested that the European Convention may be
regarded as the Constitution of Europe, and the European Court serves as a final judicial
tribunal at the regional level to ensure that the exercise of public power in European countries
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is Convention-compliant.

I want to conclude my presentation by emphasizing the importance of the constitutional
justice and especially the individual appeal remedy in terms of constitutionalism and
human rights protection. Constitutional courts serve their oversight roles through individual
examinations very effectively, as shown by successful examples at the state and regional
level. Therefore, it may be advisable for Asian states that lack individual appeal remedy to
establish such systems in order to provide sound human rights protection.

Thank you for your attention!
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Te3ucnl BbicTyILIeHHs nipeaceaaresi Koncrnrynnonsnoro cyna Pecnyoankn
V30ekucran baxrusapa Mupo6adaeBa Ha Me:KIYHAPOIHOM CHMIIO3UYMe,
31 okTsa0ps — 1 HostOpsi 2017 1., .Ceya

JAKOHOIATEJBCTBO PECITY BJIUKHA
Y3BEKUCTAH O COOTHOLIEHUU HOPM
MEXIAYHAPOAHBLIX 1OTI'OBOPOB C HOPMAMH
KOHCTUTYIIUHN

VYBa:xaemble JaMBI 1 rocrnoaa!

B mepByto ouepenb XOTen0oCh ObI BBEIPa3UTh OJaroJapHOCTh OpraHU3aTopaM JaHHOTO
MEXJAYHApPOJHOTO CUMIIO3UyMa M MOXKeJaTh YCIIEXOB B AesATelbHOCTU Cekperapuara
MO0 WCCIIEIOBAHUSIM U Pa3BUTHUIO ACCOIMAIIMU a3MAaTCKUX KOHCTUTYIHMOHHBIX CYIOB
Y DKBUBAJEHTHBIX UHCTUTYTOB. JlyMaro, 4TO €ro MjioJ0TBOpPHAs J€ATEIbHOCTh OylIeT
CHOoCOOCTBOBAaTh PAa3BUTHIO KOHCTUTYIIMOHHOTO CYAOMPOU3BOACTBA, MOOIIPEHUIO
JIEMOKpATHH, TIPAaB U CBOOOT YeJIOBEKA B a3UATCKOM PETHOHE.

YBa:kaemble KoJLJIern!

Mpl )XUBEM B 310Xy Tio0ajiu3alMd U UHTEHCHUBHOW MHTETpaluM, OXBAaTHUBUIUN
IMPAKTUYCCKU BCC CTpAaHbI MUpaA. Pa3zBuBaoTcs B3aMMOOTHONIEHUS MCXKYy rocCyaapCTBaMu,
paciupsieTcsi COTPyAHHMUYECTBO 10 BCEM HAIPABICHUSM, B CBS3U C YeM OOJBIIUMU TEeMIIAMH
YBEJIMYUBAETCS JIOTOBOPHO-TIPaBOBasi 0a3a 3TUX OTHOIIECHUH, TO €CTh YBEIMUMUBAETCS YHCIIO
MCXKAYHApPOIHBIX TOTOBOPOB. B Ttakux YCIOBUAX BOIIPOCHI COOTHOUICHUS KOHCTI/ITYIII/II/I
CTPaHbl ¢ HOPMaMH MEXIYHAPOIHOTO MPaBa CTAHOBATCS (DyHIAaMEHTAIbHBIMU KaK MO CBOEH
TEOPETUYECKOM, TaK U MPAKTUYECKON 3HAUUMOCTH.

B cBsi3u ¢ 3TUM XOTENOCh ObI KOPOTKO YIOMSIHYTh CYIIECTBYIOIINE TEOPUU COOTHOIICHUS
HallMOHAJIBHOTO M MEXIYyHApOJIHOTO MpaBa. Tak, B Hayke MEXAyHapOAHOrO IpaBa UMEETCs
JIBa MOJIX0JIa K COOTHOIIEHUIO MEXJIYHAapOJHOTO U BHYTPUTOCYAApPCTBEHHOTO MpaBa:
MOHUCTUYECKHUI U 1yaluCTUUYECKUN.

B cuny mepBoro, MexayHapoJHOE U HaIlMOHAJIbHOE MPAaBO HAXOJSITCS B CUCTEMHOM

CAUHCTBC. 9T0 TOBOPUT O TOM, YTO HA TCPPUTOPHUU roCydapCTBa HCIIOCPCACTBCHHLIM
,Z[eﬁCTBI/IeM O6J'IaI[aIOT OOHOBPEMCHHO M HAllMOHAJBbHBIC HOPMATHBHO-IIPABOBBLIC AKThI, U
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HOPMbI MEXJIYHapOAHOTO IpaBa, YTO BBIPAXKAETCS, K IPUMEPY, B 0053aTE€ILHOCTH U TEX, U
JIPYrux Ui IPUMEHEHUs CyJaMy IIPYU pa3pelleHUun CIIOPOB.

)Iyaan K€ UCXOAUT U3 TOT'O, YTO CUCTEMbI MCKAYHAPOAHOTO U HAIMOHAJIBHOT'O ITpaBa
CaMOCTOATCJIBHBI U aBTOHOMHBI, U, XOT1 OHU, HCCOMHCHHO, BO3H€ﬁCTBy10T APYyTr Ha JApyra
onpeAenéHHbIM 00pa3oM, Kaxaas U3 HUX 007a/JaeT BEPXOBEHCTBOM JIUIIIb B OMpeIeIeHHON
cepe orHomeHuit. B mepBoM ciydae — 3TO B3aMMOACHCTBHE TOCYAapCcTB, BO BTOPOM —
MPaBOMNOPSAJIOK B Mpeesiax KOHKPETHOU TEPPUTOPHUH.

B To e BpeMs, HEOOXOAMMO 3aMETUTh, YTO TAKOE JICJIEHHE BECbMa YCJIOBHO, IOCKOJIbKY
HU OJIHO T'OCYIapCTBO, HAa Halll B3IVISA, HEJb3s OTHECTU B YMCTOM BMJI€ K MOHMCTHYECKOU
WIN AyaJUCTHYECKONH TEOPUH U COOTHOLIEHUH MEXYHAPOIHOTO U BHYTPUIOCYIapCTBEHHOTO
npasa.

B c¢BsI3u ¢ 3TUM s XO4y OCTAHOBHUTCS Ha BOIPOCE COOTHOIIECHHS] HOPM MEKIyHApPOIHBIX
noroBopoB U HopM Konctutynuu Pecniyonuku Y30ekucras.

B npeambyne KoHcTuTynum ormedaeTrcs, 4To HapoJ Y30ekucTaHa MpUHUMAS
KoHcTuTynmio nmpusHaeT NpUOpPUTET OOMICTIPU3HAHHBIX HOPM MEXIYHApPOJHOTO IpaBa.
[IpeamOyna, kak BBoaHasd yacTh Konctutrynuu Pecnybnuku Y30ekucTtan, onpeaenseT
U/ICOJIOTHYECKNE OCHOBAHMSI, NCXOHBIC TIPUHIIHIIBI, BHITEKAIOIINE U3 O0IIEeYeTI0BEYECKUX
neHHocTei. OHa BBICTYTIAaeT B KAY€CTBE OPUEHTUPA, TIOMOTAFOIIETO JYYIIle TIOHSATh CTPYKTYPY
rocylapcTBa, ero 1ejau U 3ajJa4yu, CII0COOCTBYET BEPHOMY TOJIKOBAHUIO M MPABUIBHOMY
npuMeHeHunto crareid Koncrutynnn. CoOTBETCTBEHHO Bce CTaThil KOHCTHTYIMH JOTKHEI
HCTOJIKOBBIBATHCS Yepe3 MPU3MY IPOBO3IIAMIEHHBIX B IPeaMOyiie NCXOAHBIX TPUHIIUIIOB.

B craree 17 KoHcTuTynuu ormedaeTcs, YTO BHEUIHASA MOJIUTHUKA MCXOAUT U3
oOlLIeNnpPU3HAHHBIX MPUHIIMIIOB U HOPM MEXJIYHapOIHOIO MpaBa. A Kak U3BECTHO, OJHUM
U3 IPUHIUIIOB MEXyHAPOIHOTO MpaBa SABISETCS MPUHIUI JOOPOCOBECTHOTO BBIMOJIHEHUS
00s13aTeNbCTB MO0 MEXJIyHapoaHOMY IpaBy (pacta sunt servanda). JlaHHBIH NpUHLIHUI
sakperuien B Yerase OOH" | mpeambyna KOTOPOro MOX4epKHBACT PEUIMMOCTD UICHOB
OOH «co3narp yciioBuUs, IPU KOTOPBIX MOTYT COOJIIOAATHCS CIPABEAIUBOCTh M YBaXKCHHE
K 00s13aTeIbCTBAM, BBITEKAIOLUIUM U3 JOTOBOPOB U JPYTUX MCTOYHHKOB MEKIYyHApPOIHOIO
npaBa». ComracHo MyHKTY 2 cTarhi 2 Ycrama, «Bce Unensl Opranmzannu OO0beTnHEHHBIX
Hauuit 100pocoBecTHO BBINMOJHAIOT NPHUHATHIE HAa ceds Mo HacToAUuleMy YCTaBy
o0s3aTenbcTBa, YTOOBI 00ECIEYUTh UM BCEM B COBOKYIHOCTH IpaBa M MPEUMYIIECTBa,
BBITEKAIOIIME U3 NPUHAJIEKHOCTH K cocTaBy Uneno Opranuzauuun». [lexknapaunus
0 MPHUHIMIAX MEXIyHapoaHoro mpasa” 1970 roga yCTaHABIHBAET, 4TO KAXKI0E
rocyaapcTBo 0053aHO JOOPOCOBECTHO BBINOJIHATH CBOM 0043aTENIbCTBA B COOTBETCTBUU C

1) http://www.un.org/ru/charter-united-nations/

2) http://www.un.org/ru/documents/decl conv/declarations/intlaw_principles.shtml
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oOuIenpru3HaHHBIMY NPUHIUIIAMH U HOPMaMH MEKyHapOIHOIO IIpaBa.

Mexnay TeMm, cornacHo ctarbe 15 Koncrtutyuuu B PecnyGnuke Y30ekucTaH nmpuszHaeTcs
6e3ycinoBHOe BepXxoBeHCTBO KoHcTuTynuu u 3akoHoB Pecny6nuku Y30ekucrtan. B
COOTBETCTBUM CO cTaThell 16 HU OJIMH 3aKOH WJIK UHON HOPMAaTHBHO-IPABOBOM aKT HE MOXKET
IIPOTUBOPEUYUTh HOpMaM U npuHIMnaM Koncrtutynuuu. CrieoBaTesibHO, B IPABOBOM CUCTEME
Hamied ctpanbl HOpMbl KOHCTUTYLIMHM MUMEIOT 0€3yCIIOBHBIN MPUOPHUTET, TO €CTh MOYKHO
roBOopuTh 0 npumare HopM Koncrutyuuu. B cirydae nmpotuBopedrsi HOpM HOPMAaTHBHO-
NpaBOBOro akTa HopMaM KOHCTUTyLuM M NpU3HAHUS B YCTAaHOBJIEHHOM HOPSJAKE MX
HEKOHCTUTYLIMOHHBIMH, OHU MPEKPAIIAIOT CBOE IECHCTBHUE.

B crarbe 109 Konctutyuuu, nocBsiuieHHON moJiHOMOUMsIM KOHCTUTYLIMOHHOTO cyja,
npeaycMoTpeHo, uTo KoHCTUTYIMOHHBIN cyJ ompenenseTr coorBercTBue Koncturynuu
PecnyOnuku Y30ekuctaH MeXrocydapCTBEHHBIX JOTOBOPHBIX UM MHBIX 0053aTENbCTB
PecnyOnuku Y30ekucraH.

Hcxons 3 cMmbIciia TaHHOM CTaThU M €€ CUCTEMHOM CBSI3HM C IPYTMMH CTaThIMH MOKHO
cenaTh BBIBOJ O TOM, 4T0 KOHCTUTYIIHS MMeeT 0e3yCIOBHOE BEPXOBEHCTBO U B OTHOIICHUE
MEXIyHapOIHBIX JO0roBopoB PecnyOnuku Y30ekucras.

HeoOxoauMo OTMETUTH, YTO B peaiu3aius ykazanHoi HopMbl ctathbu 109 KoncTutynum
B OTHOIICHUE MEXJYHAapOAHBIX JOIOBOPOB MOXET MPUBECTU K HEKOTOPHIM NpobiiemMam
MPAaKTUYECKOro Xapakrepa. MoXKHO IpeJCTaBUTh CUTyaluio, korna KoHCTUTYIIMOHHBIM
CyIOM Ta WJIM MHasi HOpMa JEeHCTBYIOLIETO MEXIYHApOAHOTO aoroBopa Pecnybnuku
VY30ekucTaH npu3HaHa He cooTBeTcTByomeld Koncturynuu. B 3ToM ciywyae rocynapctBo
OyZAeT CTOATh Nepej AUIEMMON ¢ OJHON CTOPOHBI MCIIOJIHEHUE MEXAYHApOIHOIO J0roBopa
Oyaet mpoTuBopeuuTh KOoHCTUTYIIMH, C IPYyroil HEMCIOIHEHHE MEXTyHAPOIHOTO JI0TOBOpa
OyleT MpOTUBOPEUYUTh MPUHLMMY pacta sunt servanda. Kak M3BecTHO, cOIMIacHO cTaThe
27 BeHcKOIl KOHBEHIIMU O MpaBe MEXJAYHApOAHBIX A0TOBOpoB 1969 roga yyacTHUK HE
MOXKET CCHUIATHCS HA IOJIOKEHHSI CBOETO BHYTPEHHETO MpaBa B KAu€CTBE ONpPABAAHUS IS
HEBBITMOJIHEHUS] UM OToBOpa. EMMHCTBEHHBIM BapUAHTOM B 3TOM cilydae Oy/leT BBIXOJ M3
TaKOIr0 MEKIyHapOIHOro Aorosopa. Ho kak M3BeCTHO, BBIXOJ U3 MEXIyHAPOAHOIO JIOTOBOpa
TaK)Ke TpeOyeT OmpezeIeHHOro BpeMeHH. M B TeueHue 3TOro BpeMEeHH rocyaapcto Oyzaer
BBIHY’KJIEHO HapyIIaTh KOHCTUTYIMIO MM MPUHLIUI MEXAyHApOIHOIO MpaBa.

B 10 ke BpeMs HEOOXOAMMO OTMETHUTH, YTO MEXKAYHAPOJHBIH JOTOBOP HE MOXKET
NeiicTBOBAaTh HAa TEPPUTOPHUM TOCyIapcTBa HEMOCPEACTBEHHO, MO (PAKTy CBOETO
CYIIECTBOBAHHUS, OH HAUMHACT PEryJIUPOBATh BHYTPUTOCYAAPCTBEHHBIC OTHOIICHUS UMEHHO
MOCJIE BBIPAXKECHUS TOCYAAPCTBOM COTJIACHS HA €r0 00s3aTeIbHOCTD I JAHHOTO TOCyapCTBa.
Taxk, B cuty nonokeHuid 3akoHa «O MeXIyHapOAHBIX JoroBopax PecmyOmuku Y30ekucran»
TaKO€ COTJacue MOXKET BBIpaXXaThCs MyTEeM MOJANHCAHUs JOTOBOpa, paTudUKAIHU
JIOTOBOpA, YTBEPKJAEHHUS JOTOBOpA, MPUCOEIUHEHUS K 10roBopy. [Ipu BbIpaxkeHUH cornacus
rOCyAapCTBO U3BSBISIET CBOIO BOJIO O MPUHITUU Ha ce0si OmpeeseHHbIX 00s13aTeNbCTB,
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KOTOpPbIC OHO, B IPUHIUIIC, MOT OBl HE IIpUHUMATh. HpI/I I[OJ'I)KHOf/i OCMOTPHUTEIBbHOCTH
rocyaapCTtBo B006H_Ie MOXET HCKIIOYHUTDL JJIA ce0st BO3MOXKHOCTh KOJJIH3UHU HOpM €To
KOHCTI/ITYI_II/II/I 1 MCXKIAYHAPOAHOIO A0roBopa.

VYuntsiBas uznoxeHHoe ¢ 1 urons 2017 roga ropucaukuus KoHCTUTYIIMOHHOrO cyna
Obuta pacmupena. Tenepps KoHCTUTYLIMOHHBIN cyn onpenenser coorBeTcTBUe KoHCTUTyMM
PecnyOnuku Y30ekucTan 3aKOHOB O paTHU(QUKALMU MEXIYHAapOAHBIX JOIMOBOPOB /10 HX
nonnucanus [Ipesuaentom Pecnybnuku Y36ekuctan. To ecTh mosiBHIIaCh BO3MOXXHOCTh
OCIapUBaTh KOHCTUTYLIMOHHOCTh MEKYHAPOIHBIX IOTOBOPOB 10 UX BCTYIUICHHS B CHILY.

CornacHo crarbe 14 3akona «O MexayHapoIHBIX noroBopax PecmyOnuku Y30ekuctan»
partuuKany NoAJIeKaT MEeXAyHapoaHbIe 1oroBopsl Pecnyonuku Y30ekucTaH:
- 0 COTPYHUYECTBE U B3aUMHON [TOMOIIIH;

- 00 OCHOBax MEKIOCyIapCTBEHHBIX OTHOIICHUII;

- TI0 BOIpOCaM, 3aTparuBaroImM 000pOHOCTIOCOOHOCTh PecyOonuku Y30ekucTaH;
- 0 B3aMMHOM OTKa3€ OT MPUMEHEHHSI CHJIbI WJIH YTPO3bl CUIION;

- MUpHBIE JIOTOBOPBI U I0TOBOPHI O KOJJIEKTUBHOM 0€3011acHOCTH;

- 0 TepPUTOPHUATIBHOM pa3rpaHuyeHun PecryOnuku Y30eKucTaH B MEKIOCYIapCTBEHHBIX
CO03aX, MEX/TYHAPOIHBIX OpPraHU3aUsAX U UHBIX O0bEIUHEHUSIX;

- IOTOBOPBI, UCTIOJTHEHHE KOTOPHIX TPeOyeT M3MEHEHHsI JEHCTBYIOUINX WM MPUHITHS
HOBBIX 3aKOHOB, a TaK)X€ yCTaHABJIWBAIOIHE MHBIC NpaBHUia, 4eM Te, KOTOpHIe
COZIeprKaTcsl B 3aKOHOJIATEIbHBIX akTax PecryOnuku Y30ekucras.

Taxum oOpazom, Hadasl JeHCTBOBATh MEXaHU3M, KOTOPHIM MPU3BAH 00ECIEUUTH C
OJTHOW CTOPOHBI COOTBETCTBHE MEXKIYHAPOAHBIX JIOTOBOPOB MookeHUsIM KoHcTUTyIIUN
PecnyOnuku Y30ekucraH, ¢ Apyroid CTOpoHBI coOmtoneHne PecnyOonukoit Y30ekucTaH
MPUHITATIA TOOPOCOBECTHOTO BBITIOJTHEHUST 00S3aTeIbCTB, MPUHATHIX MEXYHAPOIHBIM
JIOTOBOPOM.

Takum oOpa3om, 3akoHonaTenbcTBO PecnyOnuku Y30ekuctan Kak Obl pa3peuiu
uMemIercs npobiemy B 3Toit chepe. Tenepp KoHCTUTYIIMOHHBIN cyq OyeT onpenensiTh
KOHCTUTYLMOHHOCTh MEKIYHapOAHBIX JOTOBOPOB JI0 MX BCTYIUICHHS B cuily. Ha manHOM
9Tanc nNpu BO3ZHUKHOBCHUHN KOJJIHU3HUKU MCKAY KOHCTUTYHHMOHHBIMHU ITOJTOXCHUAMU U
MOJOKCHUSIMU MCKIAYHAPOAHOTIO AOTrOBOpa CICAYCT PYKOBOACTBOBATHLCA HOpMaMU
Koncrurynuu. Ilpusnanne KoHCTUTYIIMOHHBIM CyOM HOPMBI MEXIYHAPOIHOTO JOrOBOpa
HeCOOTBCTCTBYIOHleﬁ KOHCTI/ITYIH/II/I IIOBJICYET €€ UBMCHCHUC.

CooTHolleHHEe HOPM MEXTyHApOIHBIX TOToBOpoB PecryOnuku Y30ekucran u ¢ HOpMaMu

HalMOHAJIBHOIO 3aKOHOAATENbCTBA Ooiee siceH. [lockonbKy nopasisdroiee O0OJbIINHCTBO
3akoHOB PecryOnuku Y30eKnuCTaH U JpyruX HOPMaTUBHO-IIPABOBBIX aKTOB MPEAyCMaTPUBACT
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MIPaBWJIO O TOM, YTO B CIIy4ae PacXoKJIEHUs MIPaBUJI MEXAYHApOAHOIo 1oroBopa PecnyOnuku
VY30ekucTaH 1 HOPMATUBHO-IIPABOBOTO aKTa, TO MPUMEHSIOTCS MPaBUIIa MEXIYHAPOAHOTO
norosopa. Hampumep, cornacho cratbe 7 I'pasknaHckoro kojekca PecnyOnuku Y30ekucran
€CJIi MEKJIYHapOJIHBIM JJOTOBOPOM MJIM COIJIAIIEHHUEM YCTAaHOBJIEHBI MHbIE MIPaBUIIA, YEM
T€, KOTOpPbIE IPEAYCMOTPEHBI I'PAKIAHCKUM 3aKOHOAATEIbCTBOM, IPUMEHSIOTCS MTpaBHIIa
MEXKIyHapOIHOTO JOTOBOPA MM COIVIAILEHUS.

B ciyuae pacxoxaeHuss HOpMbl MEXIYHApPOAHOTO JOTOBOpa ¢ HOPMOM HAIlMOHAJIBHOTO
3aKOHOJIaTeNIbCTBA, MPUMEHSIETCs HOpMa MEXAYHapoaHOoro goroBopa. OgHako 3T0 He
O3HAYaeT, YTO HOPMY HAllMOHAJIBHOI'O 3aKOHOAATEIbCTBA HEOOXOAUMO OTMEHUTH, TOCKOJIBKY
C MpEeKpalleHUEM JEeUCTBUS HOPMBI MEXIYHApOJHOIO J0r0OBOpa HOpMa HAIlMOHAJIBHOIO
3aKOHOJIaTEIbCTBA MOKET BHOBb IPUMEHSTHCA.

B menom MOXXHO KOHCTaTHpPOBaTh, YTO OJHO3HAYHO PAa3pEIIUTh BOMPOC O COOTHOIICHHUH
MEXTyHapOIHOTO TIpaBa M KOHCTUTYIUH, C YYETOM BCETO M3JI0KEHHOTO, BEChbMa HEMPOCTO.
Ha wam B3rnsan, mannas npobiema TpeOyeT O6oJiee TyOOKOTro M3YYEeHHS M YETKOTO

PEryjinpoBaHrd Kak Ha HAIITMOHAJIBHOM, TaK U Ha MCKAYHAPOJIHOM YPOBHC.

Hanerock, uro Cekperapuar 1o Ucciae10BaHUAM U Pa3BUTHIO ACCOLMAIIMU HE OCTaBUT 0e3
BHHUMaHUs TAaKWE BOTIPOCHI M BHECET CBOIO JICTITY B HAYYHYIO Pa3pabOTKy JaHHOW MPOOIEMBI.

E.Haro;]aplo 3a BHUMaHHE.
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Text of the speech of the Chairman of the Constitutional Court of
the Republic of Uzbekistan Bakhtiyar Mirbabaev

at the international symposium,

October 31 - November 1, 2017, Seoul

LEGISLATION OF THE REPUBLIC OF
UZBEKISTAN ON CORRELATION OF THE NORMS
OF THE CONSTITUTION WITH THE NORMS OF
THE INTERNATIONAL TREATIES

Dear Ladies and gentlemen,

First of all, I would like to express my gratitude to the organizers of this international
symposium and wish success in the activities of the Secretariat for Research and Development
of the Association of Asian Constitutional Courts and Equivalent Institutions. We believe
that its fruitful work will contribute to the development of constitutional adjudication, the
promotion of democracy, protection of human rights and freedoms in the Asian region.

Dear colleagues!

We live in an era of globalization and intensive integration that has embraced all
countries of the world. Relations between states are developing, cooperation is expanding
in all directions, in connection with which the contractual and legal base of these relations
is growing at a greater rate, that is, the number of international treaties is growing. In such
conditions, the issues of the correlation between the Constitution of the country and the norms
of international law become fundamental both in terms of their theoretical and practical
significance.

In this regard, I would like to briefly mention the existing theories of the correlation of
national and international law. So, in the science of international law there are two approaches
to the correlation of international and domestic law: monistic and dualistic.

According to the first, international and national law are in a systemic unity. This suggests
that both national legal acts and norms of international law have direct effect on the territory
of the state, which is expressed, for example, in the binding nature of both, for application by
courts in settling disputes.

Dualism, however, proceeds from the premise that the systems of international and
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national law are independent and autonomous, and although they undoubtedly influence each
other in a certain way, each of them has supremacy only in a certain sphere of relations. In the
first case — this is the interaction of states, in the second — the rule of law within a particular
territory.

At the same time, it must be noted that such a division is very conditional, since no
state, in our view, can be attributed in its pure form to a monistic or dualistic theory and the
correlation of international and domestic law.

In this regard, I want to expand on the issue of the correlation between the norms of
international treaties and the norms of the Constitution of the Republic of Uzbekistan.

In the preamble of the Constitution of Uzbekistan it is noted that the people of Uzbekistan
adopting the Constitution recognize the priority of universally recognized norms of
international law. The preamble, as an introductory part of the Constitution of the Republic of
Uzbekistan, defines ideological grounds, the initial principles arising from universal human
values. It serves as a guide, which helps to better understand the structure of the state, its
goals and objectives, contributes to the correct interpretation and correct application of the
articles of the Constitution. Accordingly, all articles of the Constitution should be interpreted
through the prism of the basic principles proclaimed in the preamble.

Article 17 of the Constitution states that foreign policy of Uzbekistan is based on
universally recognized principles and norms of international law. And as you know, one of the
principles of international law is the principle of fulfillment of the obligations in good faith
(pacta sunt servanda). This principle is enshrined in the UN Charter, the preamble of which
emphasizes the determination of the members of the UN “to establish conditions under which
justice and respect for the obligations arising from treaties and other sources of international
law can be maintained”. According to Article 2, paragraph 2, of the Charter, “All Members,
in order to ensure to all of them the rights and benefits resulting from membership, shall
fulfill in good faith the obligations assumed by them in accordance with the present Charter”.
The Declaration on the Principles of International Law of 1970 establishes that each state is
obligated to fulfill its obligations faithfully in accordance with generally recognized principles
and norms of international law.

Meanwhile, according to Article 15 of the Constitution, the Republic of Uzbekistan
recognizes the unconditional supremacy of the Constitution and laws of the Republic of
Uzbekistan. In accordance with Article 16, no law or other normative legal act can contradict
the norms and principles of the Constitution. Consequently, in the legal system of our
country, the norms of the Constitution have an unconditional priority, that is, one can speak
of the primacy of the norms of the Constitution. If the provisions of the normative legal act
contradict the norms of the Constitution and this provisions are held unconstitutional, they
cease to be effective.
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Article 109 of the Constitution, dedicated to the powers of the Constitutional Court,
provides that the Constitutional Court determines the compliance of the Constitution of
the Republic of Uzbekistan with interstate treaty and other obligations of the Republic of
Uzbekistan.

Based on the meaning of this article and its systemic connection with other articles,
it can be concluded that the Constitution has unconditional supremacy in relation to the
international treaties of the Republic of Uzbekistan.

It should be noted that in the implementation of this provision of Article 109 of the
Constitution in relation to international treaties can lead to some problems of a practical
nature. It is possible to imagine a situation where the Constitutional Court has found that
a certain provision of the current international treaty of the Republic of Uzbekistan is not
in conformity with the Constitution. In this case, the state will face a dilemma, on the one
hand, the implementation of the international treaty will be contrary to the Constitution, on
the other, failure to comply with the international treaty will contradict the principle of pacta
sunt servanda. As is known, according to Article 27 of the Vienna Convention on the Law
of Treaties of 1969, a participant can not invoke the provisions of his domestic law as an
excuse for not fulfilling his contract. The only option in this case will be to withdraw from
such an international treaty. But as you know, the withdrawal from the international treaty
also requires a certain amount of time. And during this time the state will be forced to violate
either the Constitution or the principle of international law.

At the same time, it should be noted that an international treaty can not act on the territory
of the state directly, upon its existence, it begins to regulate intra-state relations precisely after
the state expresses its consent to its bindingness for that state. So, by virtue of the provisions
of the Law “On international treaties of the Republic of Uzbekistan”, such consent can be
expressed by signing a treaty, ratifying a treaty, approving a treaty, acceding to a treaty. When
expressing consent, the state expresses its will to assume certain obligations that, in principle,
it could not accept. With due diligence, the state generally can exclude the possibility of
conflict between the norms of its Constitution and the international treaty.

From June 1, 2017, the jurisdiction of the Constitutional Court has been expanded. Now
the Constitutional Court determines the compliance with the Constitution of the Republic
of Uzbekistan of the laws on the ratification of international treaties before they are signed
by the President of the Republic of Uzbekistan. That is, it became possible to challenge the
constitutionality of international treaties before they come into force.

According to Article 14 of the Law “On International Treaties of the Republic of

Uzbekistan”, the following international treaties of the Republic of Uzbekistan are subject to
ratification:
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- on cooperation and mutual assistance;

- on the fundamentals of interstate relations;

- on issues affecting the defense capability of the Republic of Uzbekistan;
- on the mutual refusal to use force or threat with force;

- Peace treaties and agreements on collective security;

- on the territorial delimitation of the Republic of Uzbekistan in interstate unions,
international organizations and other associations;

- treaties, the implementation of which requires changing the existing or the adoption of
new laws, as well as establishing other rules than those contained in the legislative acts
of the Republic of Uzbekistan.

Thus, this mechanism is designed to ensure, on the one hand, the compliance of
international treaties with the provisions of the Constitution of the Republic of Uzbekistan,
on the other hand, the observance by the Republic of Uzbekistan of the principle of pacta sunt
servanda.

Now the Constitutional Court will determine the constitutionality of international treaties
before they come into force. At this stage, if there is a conflict between constitutional
provisions and the provisions of an international treaty, the norms of the Constitution will
prevail. Recognition by the Constitutional Court of the norms of an international treaty that
does not comply with the Constitution will entail its change.

The correlation between the norms of international treaties of the Republic of Uzbekistan
and with the norms of national legislation is more clear. As the overwhelming majority of the
laws of the Republic of Uzbekistan and other normative-legal acts provide for the rule that in
the event of divergence of the rules of the international treaty of the Republic of Uzbekistan
and the normative legal act, the rules of the international treaty are applied. For example,
according to Article 7 of the Civil Code of the Republic of Uzbekistan, if an international
treaty or agreement stipulates other rules than those provided by civil law, the rules of the
international treaty or agreement are applied.

In the event of a discrepancy between the norms of an international treaty and the norm
of national legislation, the norm of an international treaty is applied. However, this does not
mean that the norm of the national legislation should be repealed, since with the termination
of the norm of the international treaty the norm of the national legislation can be applied
again.

In general, taking into account all the above we can state that it is not easy to resolve the

issue of the correlation of international law and the Constitution. In our opinion, this problem
requires more in-depth study and clear regulation both at the national and international levels.

175



1st International Symposium of the AACC Secretariat for Research and Development
Constitutionalism in Asia : Past, Present and Future

I hope that the Secretariat for Research and Development of the Association will address
such questions and will contribute to the scientific development of this problem.

Thank you for your kind attention.
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RIGHTS ON
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under Session 3 “International Human Rights Law and Constitutional Adjudication:
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SEOUL, 1 NOVEMBER 2017

Greetings by protocol

- Honourable Justice Kim Yi-Su, Acting President of the Constitutional Court of Korea, in
your capacity as host of the present symposium

- Honourable Chief Justices and Presidents of Constitutional Courts and equivalent
institutions of Asian states attending this gathering

- Distinguished guests and participants
- All protocol duly observed

Vote of thanks

It is my utmost honour and privilege to take the floor before this distinguished audience
on an occasion like this where highest judicial officers like yourselves, and members of
the academia gather to discuss the past, present and future of constitutionalism in Asia. In
the true African tradition, I wish to begin my presentation by thanking the President of the
Constitutional Court of Korea Honorable Justice Kim Yi-Su for making it possible for the
African Court not only to visit the Constitutional Court of Korea but also to attend this very
important gathering. I would also like to extend my appreciations to Honourable Justice Kim
Chang Jong who followed up on the discussions that we had during the courtesy call that he
paid to me at the seat of the African Court in Arusha, Tanzania.

I am Sylvain Or¢, a citizen of Ivory Coast. I have been a barrister in my country since
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1998 and was elected as a Judge of the African Court in 2010 for a term of four years. I am
currently serving a second and last term of six years but also a term of two years as President
of the Court. Before taking you to the substance of my presentation, allow me to say a few
words about the African Court.

The African Court was established by the African Union to complement the work of the
African Commission on Human and Peoples’ Rights in protection human rights in Africa. The
Court was created in 1998 but officially started its operation in 2006 after the 15 ratifications
required had been made by State parties to the Protocol creating the institution. The Court
is composed of 11 judges including currently 5 Lady Justices. It has jurisdiction to consider
cases of violation of human rights guaranteed not only in the African Charter on Human
and Peoples’ Rights but also in any other international human rights instruments ratified by
the state concerned. With respect to access, individuals and NGOs can file cases directly to
the Court only when the Respondent state has ratified the Protocol but also made a special
declaration to that effect. To date while 30 African states have ratified the Protocol, only 8 of
those have made the declaration. Since its inception, the Court has received 155 contentious
applications, and 12 requests for advisory opinions; it has completed 32 of those cases, and
delivered 11 judgments and 6 advisory opinions.

With this brief introduction of myself and the African Court, I believe my presentation
will be delivered to a more informed and context-conscious audience. Now, let me turn to the
topic of the session, which is “international human rights law and constitutional adjudication:
convergence or divergence”. From that general topic, I chose to address you on a more
specific connected question that is the role of the African Court in shaping constitutional
adjudication in Africa in the light of a continental judicial dialogue. I will therefore begin by
sharing with you a few illustrations of a new trend of the African Court sending signals to
domestic courts including constitutional bodies. I will then shed the light on the potential for
dialogue be it that national courts with a constitutional mandate or inclination have begun
to converse with the African Court whether directly or through their state as an international
legal entity.

PART 1: How the African Court has begun to shape human rights adjudication in
African national (constitutional) courts

After receiving the list of participants, I decided to amend my presentation slightly at least
with respect to the preliminary issues in relation to the relationship between international
law and constitutional law; and more specifically between international courts and domestic
courts. With the high level audience of constitutional law practitioners, judicial officers
and academics gathered in this forum, I do not deem it necessary to provide an elaborate
background analysis on the application or enforcement of public international or human rights
law in the municipal sphere.
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Allow me to only recall certain key pillars on the state of knowledge and practice in that
field with a focus on constitutional law. First, it is now established that the monism and
dualism dichotomy regarding the relationship between international and national law is
more academic than practical. The trend is that in many dualist states courts have applied
international law including through direct reliance. On the other hand, monist countries that
are known to apply international law without an act of parliament have declined to do so on
dualist grounds such as lack of publication in the official gazette or reciprocity. A second
lesson learnt from the interaction of international and national law, especially constitutional
law, is the supremacy conflict between the two sets of norms. Although there is wide
evidence that international law has significantly eroded the supremacy of the constitution,
daily pronouncements by constitutional courts around the world remind us that the quandary
remains unsolved.

Africa has not escaped that trend and the recently concluded trial of Hissene Habré by the
African Extraordinary Chambers provided a vivid illustration of how the supremacy struggle
between international and national law and courts can lead to deadlock in the administration
of justice. The refusal of Senegal courts and executive authorities to implement international
law directly in a monist context caused the trial of Hissene Habr¢ to be delayed for more than
a decade. A similar experience was that of the Tribunal of the Southern African Development
Community (SADC). After it handed down judgment in the matter of Michael Campbell
v Zimbabwe, the legality of the Tribunal was challenged and the High Court of Zimbabwe
declined to implement on the ground that the international judgment was contrary to the
Constitution of Zimbabwe.

Against that background of the relationship between international and constitutional law,
the angle of my analysis today will shed more light on the jurisprudential approach to the
impact of international law on constitutional law. A handful of cases decided by the African
Court lend themselves very well to a discussion on that approach.

4 Right to political participation: Christopher Mitikila v Tanzania

I begin with a case that has arguably had the most direct impact on constitutional
conversation between the African Court and municipal law. In the case, the Applicant alleged
that provisions of the Constitution of the United Republic of Tanzania, which obligate
candidates to presidential and parliamentary elections to be sponsored by political parties
violate his freedom of association and political participation in the African Charter and other
international instruments.

Having established the violations, the Court ordered the Respondent to amend its
Constitution accordingly. Analysed through a more comprehensive and contextualised
lense, the judgment of the Court in this case has further implications than a change in the
constitution. While the judgment will not be enforced by domestic courts or be used by them

183



1st International Symposium of the AACC Secretariat for Research and Development
Constitutionalism in Asia : Past, Present and Future

to finalise the case, it will impact further constitutional law related adjudication in domestic
courts. In a way, this kind of impact could serve to domestic lend means to domestic courts
to avoid their findings facing the quandary of opposing international pronouncements. The
interesting development is that Tanzania took some steps towards the implementation of that
judgment but did not comply finally due to internal constraints.

4 Freedom of the press and rights of journalist: Norbert Zongo v Burkina Faso

This case began domestically when investigative journalist Zongo and his companions
were burnt in their car allegedly because Zongo was to release a report on corruption
practices involving the brother to the then president of the republic. For over a decade,
proceedings before domestic courts were either stalled or moved at a very slow pace. In their
Application before the African Court, beneficiaries of the late journalist and his companions
alleged mainly the violation of the right to life, that of one’s cause to be heard and freedom
of expression especially the right of journalists to freely perform their profession. In dealing
with the violation of the right to life as an exception raised by the Respondent the Court took
the position in a preliminary ruling that it lacked temporal jurisdiction. The Court found
so because it considered that deprivation of life is an instant and not a continued violation
and the assassination occurred prior to the operation of the Court. Conversely, the Court
found that the Respondent violated both the right to have one’s cause heard and freedom of
journalist.

Although the Court did not issue any order for the Respondent to amend its constitution,
fair trial, freedom of expression and the rights of journalists have corresponding provisions in
most constitutions and that of the Respondent it not an exception. It follows that through this
decision, the interpretation of those corresponding rights in either ordinary or constitutional
domestic judicial fora will be impacted. This potential impact and conversation are of a
crucial necessity in a post revolution and political transition era in Burkina Faso, where
domestic courts have had to reactivate various rights violations proceedings that were
stalled under the former regime. Such long unresolved judicial sagas including the case of
assassination of Burkina former president Thomas Sankara and actually the reopening and
conclusion of the trial of the accused in the Zongo assassination case. Indeed, the latter case
has been reinstated in implementation of the African Court judgment. Here, one may as well
contemplate reliance on or consideration of African Court pronouncements to avoid repeated
international litigation and condemnation.

Although it is different in nature and scope, another case, which illustrates potential
impact on constitutional adjudication involves Freedom of expression and decriminalisation
of press offences. I refer to the case of Issa Lohé¢ Konaté v Burkina Faso. In the instant case,
Konaté was sentenced to time in jail, to a fine and his newspaper was suspended for months
with significant income lost. This was as a result of articles that he published in newspapers
and where he referred to the prosecutor as a corrupt official who collided with thugs. Due
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to space constraints, I will only highlight the key findings of the judgment. In determining
whether the Respondent’s acts amounted to a violation, the Court undertook a proportionality
and necessity test. It ultimately found that the sentences imposed were not proportional nor
necessary mainly on the ground that public authorities or persons holding public offices
should be prone to a greater level of criticism than ordinary citizens. The Respondent was
ordered to expunge prison sentences for defamation from its laws, and amend other sentences
in line with proportionality. Various monetary orders were also made, which the Respondent
reportedly implemented.

Distinguished participants, as you can foresee, the Konaté judgment carries similar
potential as the one in Zongo not only in terms of enforcing the orders in the domestic system
but also with respect to subsequent related cases that will arise in municipal courts namely
the Constitutional Court.

The last case that I would like to expand on in this discussion has to do with democracy,
elections and political participation.

4 Political participation and independence of electoral commissions: APDH v Cote
d’Ivoire

The Applicant in this case is an NGO that brought to scrutiny the Law establishing the
Electoral Commission of Ivory Coast alleging that it violates equality and the principle of
independence for being unbalanced in its composition. The main issue for determination
was whether an electoral commission whose members originate in a large majority
from the executive or the ruling coalition does exhibit the features of independence and
impartiality prescribed by the African Charter on Democracy. The Court took the view that in
assessing independence of such a body public perception is paramount rather than statutory
independence. The Respondent was thus ordered to bring the Law in line with the provisions
of the Democracy Charter.

While the change ordered was legislative and not constitutional, future impact is
unavoidable. This so first because the same issues had been for determination before the
Constitutional Council of Ivory Coast prior to the case before the Africa Court. Second, and
as a result of implementation of the African Court judgment, review of the new (amended)
Law will lead to constitutional review, which cannot ignore the findings of the African Court.
It is notable that the African Court decision in this matter also appears to have performed a
function of review of constitutional law against international human rights obligations.

Finally, without too much emphasis, the Court delivered various judgments in cases
involving fair trial rights where it dealt in particular with the issue of whether review of
judgment and constitutional petitions can be considered as remedies to be exhausted under
the admissibility provisions in article 56 of the African Charter. The Court has consistently
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found that where the alleged violations had already been examined as part of domestic
proceedings up to the Appeal Court, the Applicant are not compelled to recourse to review
or constitutional petition as remedies. Such finding may have a fundamental bearing on the
determination of subsequent fair trial rights cases in ordinary courts but also of constitutional
rights violation cases in constitutional adjudicatory bodies in Tanzania. The cases I refer to
include Alex Thomas, Mohamed Abubakari and Christopher Jonas all against the United
Republic of Tanzania.

We can with assurance propose as the jurisprudence of the African Court stands today that,
decisions made by the Court have resulted directly or indirectly in state either amending their
constitutions or adjusting other laws to meet international obligations in a way that impact
constitutional law, constitutional practice and domestic human rights and constitutional
adjudication.

I now turn to the second part of the discussion where I undertake to show that whether
current or potential, a trend begins to cristalise of domestic courts responding to signals of the
African Court or starting a conversation with the Court on its international pronouncements.
In this second part, I also refer to cases adjudicated in other African regional courts.

PART 2: Conversations from Domestic - Constitutional - Courts to the African Court:
Current and Potential Signals

In African constitutional law literature, cases do not abound of national constitutional
courts initiating an active dialogue with regional courts. In any event, this has not occurred
as far as the African Court is concerned although the Court is of a relatively recent existence.
What is certain as discussed in part 1 of this paper is that passive conversation is unavoidable.
However, it may be argued that conversation initiated by domestic actors to regional courts
is only a matter of time, granted that the trend illustrated in the first part of this discussion
continues to grow.

Having said that, one may argue that the premises of municipally led conversation are
taking shape. In the past two years, Respondent States have requested the Court to interpret
its judgments in a handful of what could be seen as catalytic conversation cases. In those
instances, the Court has had as a preliminary admissibility finding to ascertain that the request
for interpretation was for the purpose of facilitating the execution of the main judgments.
While this implied dialogue may be said to directly involve only the executive arm of
government, the unitary nature of states under international law makes room for an indirect
conversation with domestic courts. For instance, if and where the African Court concludes
in an interpretation judgment that a specific step must be taken, which involves an action by
domestic courts, the latter cannot shy away from abiding by the international obligations of
the state. This scenario is certainly illustration by an interpretation judgment issued by the
Court in September this year where it took the view in the case of Abubakari v Tanzania that
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“all necessary measures” to be undertaken by the Respondent to “remedy the violations” do
not exclude the release of the Applicant.

It is true that at this relatively early stage of operation of the African Court, states
cooperation is still affirming and resistance is not excluded as it is the case in all other
international and regional human rights systems. I wish to refer here to a current trend
whereby some Respondent states have declined implementing provisional measures ordered
by the African Court on the ground that such measures tend to reverse the final findings of
superior domestic courts. That instance is applicable mainly in cases involving the imposition
and execution of death sentences in Tanzania. Through various means, the African Court is
using extra-judicial dialogue to explain the import of the mechanism of provisional measures
which only seek to maintain the status quo until the merit of the matter is considered to avoid
irreparable harm or to render the final international decision obsolete.

At the end of this second part, I bring in two cases decided in the Court of Justice of the
Economic Community of West African States (ECOWAS), which illustrates an emerging
conversation from domestic courts of constitutional jurisdiction. This is only to show that
the trend to dialogue and conversation is not only continental but also sub-regional. The first
case is that of Hissene Habré, which I referred to at the start of this paper. In that case, after
the ECOWAS Court and the International Court of Justice found that Senegal had a duty in
international law to prosecute Hissene Habré or hand him over to another willing country
for prosecution, Senegal effected amendments to its domestic law including the constitution
to make the concerned international crimes justiciable in domestic courts. It must be noted
that Hissene Habré was not tried by an international court but by a kind of hybrid court in the
form of Extraordinary Chambers operating within the Senegalese domestic courts system.
The second that I wish to refer to is that of CDP v Burkina Faso where the Constitutional
Council of that country expressly referred to the judgment of the ECOWAS Court, which
found that the electoral law providing for a blank disqualification of members or supporters
of the previous regime violated the right to political participation.

With these examples from the sub-regional level, I will now conclude the discussion.

CONCLUSION

Honourable Justices, Distinguished Colleagues and participants, that is the state of the
relationship between international human rights adjudication and domestic constitutional
adjudication in Africa. Like I clearly indicated, the trends highlighted cannot be said to be
either final or established. However, these trends are clearly delineated and they are growing.
What can be stated with no doubt is that, since its inception, the African Court has been
working to shape African human rights law, litigation and adjudication at both supranational
and national levels.
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It is important to mention that impact, conversation and dialogue have been made
possible by the recent advent of a body of norms which stand between traditional public
international law with a focus on human rights and constitutional law. Regional treaties
on democracy, elections, and good governance have been adopted with the inclusion of a
myriad of provisions that are no less than constitutional law principles. Some have argued
that Africa now has regional constitutions. If it does, then it could now as well be claimed, as
I have attempted to demonstrate in the ongoing discussion, that the African Court and other
supranational courts of a similar mandate are operating as regional constitutional courts.

It is my belief that while cooperation will always experience bumps, the trend to an
increased conversation and convergence will affirm over the years. One already operational
mechanism that lends itself to this positive occurrence is the African Continental Judicial
Dialogue organised every two years by the African Court under the aegis of the African
Union. The Dialogue gathers judges of the constitutional and supreme courts of all
African countries as well as judges of the sub-regional and continental human rights or
regional integration adjudicatory bodies. In the spirit of judicial dialogue, I wish to end
my presentation by making a request to the Asian Association of Constitutional Courts and
Similar Bodies that we start a conversation for cooperation between our respective regional
initiatives. The next African Judicial Dialogue will be held in 2019 and we could make use of
the next two years to start building the bridge for what in my view will be a most benefiting
cooperation.

Before I avail myself for further interactions on my presentation, allow me to reiterate my
appreciation and that of the entire African Court to the President of the Constitutional Court
of Korea, Honorable Justice Kim Yi-Su, for making my participation in this Symposium
possible. I have no doubt that this is the beginning of an era of fruitful cooperation between
our institutions.

Thank you for your kind attention.

Sylvain ORE
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Supranational judicial human rights protection through an international court is a specific
and particular form of constitutionalism. A human rights regime, the enforcement of which
is placed in the hands of a Court of Law, serves to depoliticize disputed issues. It involves a
shift in decision-making responsibilities. In that regime, decisions regarding such issues are
no longer taken by the political representatives of the participating Member States. Rather,
they will be moved to a special forum organized according to the judicial rules of a trial.
Decision-making responsibility thus lies in the hands of independent judges who serve as
bearers of an independent and representa- tive office, are responsible for the common good,
and decide on the basis of the law, but emphatically do not do so within a specific political
discourse. If we talk about the constitutionalization of human rights within a supranational
court system, we are talking about a form of “governance”. The question is: What does good
human rights governance through an international court look like?

I . Need for a political conception of human rights

Any form of supranational rule - including that of supranational rule by judges - needs to
be justified. If human rights are to be fundamental, inalienable, binding, and unbreakable, it is
tempting to assume that they should be anchored in considerations of morality. In fact, human
rights are often described as an expression of moral necessity. Human rights courts arethen
seen as acting as agents that codifiy morality in the positivity of a legal order. The anchoring
of human rights in the realm of morality seems to remove the problem of justification and
validity. But anyone who is aware of the fragility of moral lines of argument and deduction
in an age of ethical pluralism will recognize this as a rather precarious foundation. The
moralization of the human rights discourse, as it is evident in Europe, is therefore a cause for
concern. On the one hand, it is not sufficiently robust; on the other hand, it is insufficiently
sustainable. A cultural construct such as human rights cannot be justified on the basis and as a
consequence of a line of transcendental-universalist arguments. Human rights are not rooted
in a (moral) transcendent world - even if one agrees that there are ethical notions that claim
to justify why certain human rights can claim universal validity. The “orthodox” derivation of
human rights from morality may be motivating and guiding for the indi- vidual participant in
the human rights discourse. However, a supranational human rights system cannot be based
solely on such considerations.

The justification of supranational judicial human rights protection in the form of justice
achieved through a supranational court can only be achieved politically. Some observers
take the view that it is a dangerous weakening of the idea of human rights to argue that
an institutionalized legal human rights system cannot be anchored more firmly than in the
political will of the respective legitimizing institutions and Member States; they consider such
an argument would relativize the notion of universal hu- man rights. However, in the modern
post-transcendental world universal systems of moral justification are no longer available that
could justify the establishment and existence of such a legal system in an undisputable and
undeniable way. In the post- transcendental world, it must be accepted as a given that it is
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impossible to base the legitimization of political rule, but also of limitations on the exercise
of political rule, on ideas and instances above political will.

I . Human rights “governance” as a progressive realization of a political
vision or as a binding and effective limitation of state sovereignty

If it is correct that supranational judicial human rights protection is a form of
constitutionalized governance, it needs legitimizing justification. It can only be reasonably
justified if the institutional, procedural and material aspects of such rule are taken into account
in their entirety. Who decides on the applicability of a human rights document, in which
procedure is it decided, and which rights are enforced and how? The questions can only be
answered teleologically, in other words, with a view to the political objectives pursued with
the establishment of the protection regime.

1. Human rights policy through the formulation of political perspectives, aims, and
visions

Constitutional theory always oscillates between political-visionary thinking and effec- tive
organization of political power. This also applies to the constitutional theory of human rights
protection. Anyone who considers mechanisms of supranational human rights protection
must therefore first and foremost answer the question of whether he or she aims primarily to
establish a political human rights culture, leading to the gradual internalization of a human
rights culture by the holders of governmental office and by the members of society with
the consequence that human rights arguments emerge as an orientation pattern and political
standard, or whether he or she wishes in the first instance to establish an effective judicial
institution.

The protection of human rights never merely represents an existing consensus. The
establishment of a human rights protection regime thus always has a future-oriented
educational effect. Human rights documents can be drafted with the intent of providing
arguments in the political struggle for the direction and path of political govern- ance. The
regime should then gradually bring about changes in the consciousness and behavior of
institutional and individual actors, by shaping the conditions, circumstances and values in
the political realm in terms of human rights. If this is considered to be the main purpose of
a human rights system, the provisions of a human rights catalogue must be understood as a
formulation of objectives and future goals, even if they speak of “rights”, whose realization
must be given priority by the states. It is perfectly possible to understand the wording of the
Universal Declaration of Human

Rights (1948) as such a formulation of objectives. The authors of the declaration first and
foremost sought to define a vision for which the signatory states take responsibility with a
view towards the individual persons. An essential part of this vision was to create a human
rights culture within the signatory states. Institutional enforcement of these ideas on the basis
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of positive law and hard rights was not foreseen. A similar regulatory technique is sometimes
used in the area of social and ecological human rights provisions. Here as well the provisions
of a human rights document define an optimal social or ecological state to be achieved and
impose the obligation on the addressed state to prioritize achievement of such a state, but
by means of gradual reali- zation. Institutionalized enforcement is often not envisaged here
either. Even if there is a judicial "control" or a monitoring system, it will be limited to the
monitoring and supervision of the realization process of the desired status.

When establishing a system of supranational human rights protection, the first and most
important question that arises is therefore the question of whether this system should serve
in its entirety, primarily, or at the very least as a matter of priority to en- force human rights
provisions that formulate an objective in this sense and assign responsibilities accordingly.

The establishment of a system of supranational human rights protection, which aims above
all to bring about and politically safeguard a par- ticular human rights culture, is particularly
suitable where there are no established, jointly agreed standards among the negotiating states,
or where there are at least con- siderable differences. Thus, in a region where legal, cultural
and social differences are considerable, the creation of such a more teleologically oriented
and politically implemented system could be a first step towards the realization of a regional
human rights system that is to be strengthened at a later date. In this case, the circle of
mate- rially recognized “rights” (in the sense of formulating objectives) can be rather broad.
Particulate interests, concepts, standards, and values (such as “Asian values”) can be easily
included.

The position of a supranational human rights tribunal would be rather weak in the system
described above, and the right to standing by individuals would be limited. The supranational
judicial institution would not be able to impose hard and enforcea- ble limits on the exercise
of sovereignty. In the procedural organization, the aim of creating a political and social
human rights culture would have to be given particular importance. One could also think of
creating a more predominantly political forum to strengthen such a human rights culture. In
the course of the longer-term development, it would then be an organic process to consider
whether the position of the human rights court should be gradually strengthened and human
rights “governance” thus expanded.

2. Human rights governance through strict and enforceable limits of state sovereignty

A second approach, which is to be distinguished in an ideal-typical way from the approach
described above, is to create human rights which are “enforced” by a judicial institution with
effective decision-making power, resulting in a strict legal limitation of state sovereignty. This
approach implies the creation of true supranational decision-making power. It will only be
possible to implement where there is already a human rights culture that enables the political
representatives of the states concerned to submit to such an external constraint.
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There are wide differences in the answer to the question of which rights should be
thus enforced. Evidently, the aim cannot be to create as many such rights as possible. The
unbridled proliferation of human rights, which is promoted among some participants of the
human rights discourse, must clearly be rejected. Many supporters of human rights protection
seem to believe that the quality of a human rights protection system improves on concert with
increases in the breadth, density, and depth of the human rights regimes. According to this
viewpoint, the success of a protection regime can be measured by the extent of its material
scope and juridical enforceability. The expansion of the European Convention on Human
Rights (ECHR) through constant addition of new rights would then be a pure success story.
Only recently has it become clear in Europe that the juridicization of political issues, on the
basis of an ever more active jurisprudence of the European Court of Human Rights (ECtHR),
comes at a cost. Accordingly, recently Protocol No. 15 has been adopted, which calls on the
ECtHR to respect the Member States' room for manoeuver in decision-making. However, this
invitation is diffuse and vague; it is up to the members of the Court to decide whether and
how to comply with the invitation. The extension of human rights protection regime based on
the ECHR means that the ECtHR deals with questions of how to frame a good live in many
cases, as opposed to the protection of fundamental interests against grave infringements (see
Martin Nettesheim, Liberaler Verfassungsstaat und gutes Leben, 2017, ISBN: 978-3-506-
78849-8).

Creating as many rights as possible cannot be the solution. Not every question of
social justice or prudent policy is a human rights issue and should not be handed over to a
supranational court. Some participants in the human rights debate attempt to develop the
realm of human rights on the basis of a rationale argument based on principles. John Rawls,
for example, has tried to develop principles that the members of the international community
must reasonably agree to respect. His conception does not lead to more than an international
minimum level of protection, because it assumes that the infringement of rights entitles other
states to intervene. Ultimately, an argument based on the principles of reason falls short of the
mark, and it does not do justice to the challenges.

Rather, it seems prudent to use a perspective in formulating rights that are to be protected
and enforced by supranational jurisdiction, which not only focuses on the individual
autonomy and private interests of individual persons; it is always also important to keep an
eye on public autonomy, i. e. the freedom of democratic self-determination within each state.
In concrete terms, this means that the “governance” of a supranational human rights court
should extend above all to the safeguarding of those goods, values, and interests where there
is general consensus that they are of such fundamental concern to deserve protection. On the
other hand, an institution such as a supranational human rights court has to show restraint
when it comes to contingent issues of a purely political nature. This approach refers thus, in
the final analysis, back to the legal-cultural views prevailing in the states that are subject to
the court’s jurisdiction. The consideration of international experience and the adherence to
the standards existing elsewhere are possible and meaningful, but do not force the simple
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adoption of the existing human rights documents. Ultimately, the states that submit to a
human rights jurisdiction must ask themselves from their respective per- spectives what
freedoms, values and interests of the people they consider to be so im- portant and significant
that they want to submit to supranational jurisdiction in order to avert imminent dangers, and
hence “bind their hands”.

I . What rights should a Human Rights Court enforce?

The realization of this approach requires a more differentiated formulation of a human
rights catalogue than is usually the case. It is a consequence of the moralization of the human
rights discourse that rights of very different nature are, in many cases, assigned the same
status, validity and binding force and the same need for enforcement through an supranational
human rights court. According to this view, the different “generations” of human rights,
that have emerged over the last few decades, differ as to the time of their creation, but
not with regard to their moral and juridical status. It is assumed that all these rights are
transcendentally anchored; that all rights strive for positivization and juridification. By
assigning all human rights to the same class of rights, they take part in the same legitimizing
approach. This has practical and tech- nical consequences. It is clearly visible in the European
catalogues of human and fundamental rights where rights are regularly listed indiscriminately
next to each other and subjected to the same restrictive clauses. This does not do justice to the
different status of these rights.

In a post-orthodox human rights catalogue, based on a political idea of human rights
protection, I believe it would be necessary to distinguish between three categories of human
rights. The distinction would then also have to be reflected in the institutional- ization of a
human rights court.

a) A first category is formed by human rights protecting those values and interests of the
individuals, which are of such importance for the personality and autonomy, that any violation
by the state or by third parties in any way is intolerable. In almost all parts of the world, a
“human rights culture” has developed which is characterized by the fact that people see each
other as fellow human beings who are no longer subjected to certain treatments because
such treatments are simply regarded as “intolerable”. I am referring to the sentiments and the
emotionality that Richard Rorty has placed at the heart of his human rights theory. This layer
of elementary human rights today includes, first and foremost, the human being's right to be
recognized as a legal person. In the Western understanding of human rights, this also includes
the protection of the physical integrity and elementary self-determination of the human being,
as well as the protection against serious discrimination in areas of fundamental importance
for the personality and identity of the subject. Governmental and private acts, that touch upon
non-negotiable values and interests and must therefore be prevented in an absolute manner
are, to name some examples, arbitrary killing and torture, severe impairments of human
dignity, such as degrading conditions of imprisonment, and other violations of the physical
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immunity and self-determination of human beings. Such behaviours do not seem unbearable
to us because a moral philosopher has succeeded in establishing a protective ban on the basis
of a transcendental argument and in declaring it universally valid. Rather, it is an attitude
and a position of conscience on which the will to acknowledge the vulnerability of the other,
weaker person is based. This attitude of conscience can only be brought about through
personal experiences and the confrontation with personal accounts of suffering. Even within
a cultural group there are very different reasons and motives why respect should be shown to
the other person. In terms of human rights policy, it is indifferent and should be ignored, why
one comes to the conclusion that an intolerable treatment of fellow man must be prevented:
because men and women are seen as a creature of God, because he or she is respected as an
equal, because he or she is particularly sensitive to pain and suffering, etc. Of course, the
patterns of orientation in this respect are different in every culture. It seems to me, however,
that global processes of understanding and interdependence have today led to the emergence
of a common horizon that certain violations of the fundamental integrity of human beings are
intolerable everywhere.

In the process of establishing a human rights court in Asia, the question would have to be
asked as to which human rights practices are considered intolerable by the parties to the treaty
in the sense described above. This realm would define the primary and most important area
of jurisdiction of a future supranational human rights court. It is to be contemplated whether
the jurisdiction should extend to private violators, given the fact that in the area dealt with
here it is unlikely to matter whether the impact is caused by the state or private individuals. In
classical technique of human rights documents, the individual provisions are usually limited
to the description of their protective scope, ratione materiae and ratione personae. One could
consider whether it would be possible to go beyond this technique of the typical human rights
documents, by describing prohibited actions of infringement from a legal point of view. In
any case, the barriers to access to a human rights tribunal in this area should be low, standing
should be given liberally, and its enforcement effectiveness high.

b) Protection of fundamental rights is typically not aimed at the protection of the political
majority. Human rights provisions are not needed to enable the majority to enforce their ideas
of a just and good life. If a human rights document provides special protection for certain
particular forms of good life, this may of course be the expression of political esteem and
recognition; the German Basic Law, for example, has particularly accentuated the value of
a life of marriage. In this respect, an Asian human rights document could well seek to make
positive use of Asian values. The declaration of values, practices and interests of the majority
may also be an attempt to safeguard against future political attempts to effect change.
Such definitions therefore have an trans-or inter-temporary content. Obviously one should
exercise caution in the human rights “nobilititation” of currently unendangered practices and
institutions.

At the heart of every human rights document, however, should be the definition of those
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areas, where those in need of protection - the minority - need legal protection to effectively
nurture and realize their different ideas of good life. According to the modern understanding
it is the responsibility of the individual to decide which form of life to value and to practice.
This decision is highly individual, fluid, and always revisable. In principle, it is necessary
and sufficient to grant freedoms, which safeguard the individual decision in these matters.
The granting of these rights of freedom expresses the will of the respective majority to
exercise tolerance. The formulation of liberty rights can be pursued abstractly; it can also
identify areas of special need for protection. Especially in a democratic state, however,
not every use of freedom requires human rights protection. Human rights regimes, which
are primarily concerned with safeguarding the individual's freedom, accept the fact that
particular individuals are only registered generally in their atomistic personhood. By now,
this notion has become problematic for many. The question of whether it is sufficient to meet
human rights expectations merely by granting negative freedom to realize the individual's
idea of good living, is now often denied. Serious voices argue that it is also necessary to
establish claims for recognition and equal treatment of a particular identity. It is therefore also
conceivable that certain identities should receive special support in a human rights document.

Anyone who deals with the positive affirmation of human rights in a human rights
document must also ask to what extent the decision on questions of distribution should
be withdrawn from the political sphere and constitutionalised through the positivization
of human rights. There is no doubt that any effort to develop substantive principles of
distributive justice must use a particularist language.

c) Finally, a third level of human rights protection has emerged with a focus on the
protection of individual interests in areas of functional importance. Just to mention some
areas: It is of central importance to decide whether and how human rights should govern and
control the sphere of the exercise of public autonomy (democracy). There is no universal
human right to democracy. However, in the Western liberal understanding of human rights,
which is contingent in this respect, the right to public autonomy is a necessary element
of well-developed system of human rights protection. It must be secured and effectively
activated with accompanying rights (freedom of expression, freedom of assembly). Even in
these states, however, the right is only granted to its own citizens; political power is largely
free in deciding who is to become a citizen. A post-fundamentalist understanding of human
rights will be concerned with the question of the extent to which citizens and other persons
affected by state power should be given the opportunity to monitor and control representative
public officials over human rights. Even in Western fundamental rights thinking, the
statements on this matter are widely divergent.

The second major functional area, the organization of which will typically be considered
through the lens of human rights protection, is the market, with particular emphasis on the
legal status of people within the markets. The question of how far human rights protection
should go here depends largely on functional considerations about how markets should be
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organized, and which freedom the government should have in the organization and control
of the market activity. The human rights catalogues of Western liberal provenance regularly
contain a guarantee of entrepreneurial freedom. However, already the scope of application is
typically defined functionally.

For example, the corresponding guarantee in the German constitution does not apply to
cross-border trade. Functional considerations on how markets should function and what kinds
of market players should have a position to organize markets also dominate the question of
how far property protection should extend to large corporate property. Further examples could
easily be cited.

Other functional areas, such as environmental protection through environmental human
rights, can also be easily identified. These categories of human rights have one thing in
common: they concern systems of governmental and social functions that are highly relevant
to individuals, but which must be organized in accordance with functional prerogatives and
principles that cannot easily be mapped into individual “rights”. The granting of rights -
apart from cases with a highly individualized dimension-can therefore, as a rule, only have
the function of initiating proceedings: the right to have the issue reviewed by a human rights
court. Practical experience shows that the court decision then often results in a rationality
check of the functional decisions taken by the political powers. The court's decisions are
typically influenced or even characterized by political and legal-cultural perceptions. The
need for the establishment of international human rights protection with strong effectiveness
is low here.

IV. Conclusions

Constitutional theory is not moral argument. Human rights constitutionalism is also
not moral theory, especially when it comes to positive and justiciable human rights.
Constitutional human rights theory deals with the institutionalization of political rule in a
positive legal system. Anyone who talks about constitutionalized human rights speaks about
a form of “governance”. The perspective addressed in this article thus differs markedly from
the perspective chosen by political philosophy. In political theory, many discussants engage in
the attempt to build an underlying foundation for a legal-cultural construct, frequently but not
always on the basis of transcendental and presumably universal principles. However, the law
by definition is concerned with distinguishing between spheres of competence and spheres of
decision-making.

Which questions should be decided by a supranational court outside the political process,
and which questions should be dealt with within that process? Of course, the legal discourse
can also make use of transcendental reasoning approaches. It can try to immunize the
decisions made by a court by describing them as an expression of transcendental knowledge.
Moreover, dealing with transcendental approaches (such as those of Plato and Kant) is not
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meaningless, because it recalls a utopia that can be aspired to, but never redeemed. However,
it will not be possible to develop a rational answer to the relevant questions in this way.

The perspective chosen here is thus also clearly different from some human rights policy
discourses, in which human rights are seen as a trump card, so that questions of what is right
and what is good are negotiated without any reconnection into the sphere of politics. A human
rights order that is drafted in accordance with positive law and enforceable by the courts
always has a dual nature. The human rights of such an order are Janus-faced, because they can
always be used as a political argument in po- litical discourse, but at the same time they also
impose external boundaries on this discourse and point out limits (see Martin Nettesheim,
Die Janus-Kopfigkeit des Menschenrechtsschutzes, in: SNU Asia-Pacific Law Institute (ed.),
Global Constitutionalism and Multi-layered Protection of Human Rights, 2016, pp. 473-494).

Any form of human rights “governance” must first and foremost deal with its relationship
to politics. Institutional, procedural and material dimensions must be read together. It must
be a matter of establishing an appropriate balance here. It is also important to distinguish

between different functional and application areas of rights.

This should then also be reflected in the formulation of a human rights catalogue.
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Uberstaatlicher gerichtsformiger Menschenrechtsschutz ist eine entwickelte Form
des Konstitutionalismus. Ein Menschenrechtsregime, dessen Durchsetzung in die Hand
eines Gerichtshofs gelegt wird, dient der Entpolitisierung streitiger Entscheidungslagen.
Es bringt eine Verlagerung von Entscheidungszustindigkeiten mit sich. In dem
Regime werden Entscheidungen nicht mehr von den politischen Reprdsentanten der
teilnehmenden Mitgliedstaaten getroffen. Sie werden in ein besonderes Forum verlagert,
das nach den justizformigen Regeln eines Gerichtsprozesses organisiert wird. Die
Entscheidungsverantwortung liegt in den Hédnden von Richtern, die reprdsentativ,
gemeinwohlverantwortlich und am Mafstab des Rechts, aber eben nicht innerhalb eines
politischen Diskurses entscheiden. Wer iiber die Konstitutionalisierung der Menschenrechte
spricht, spricht damit liber eine Form der “governance”. Die Frage ist: Wie sieht gute
menschenrechtliche “governance” aus?

I . Notwendigkeit einer politischen Konzeption der Menschenrechte

Jede Form supranationaler Herrschaft — auch eine solche durch Richter — ist
rechtfertigungsbediirftig. Wenn Menschenrechte fundamental, unverduf3erlich, verbindlich
und unverbriichlich sein sollen, liegt es nahe, sie in der Moral verankern zu wollen. In der
Tat werden Menschenrechte vielfach als Ausdruck moralischen Miissens bezeich- net.
Menschenrechtsgerichte agieren danach als Agenten, die die Moral im Recht zur Positivitit
fiihren. Die moralische Griindung der Menschenrechte scheint das Geltungsproblem
aufzuheben. Wer sich vor Augen fiihrt, wie briichig moralische Herund Ableitungen in einem
Zeitalter des ethischen Pluralismus sind, wird hierin aber nur scheinbar eine feste Grundlage
erblicken. Die Moralisierung des Menschenrechtsdiskurses, wie sie nicht zuletzt in Europa zu
beobachten ist, sto3t deshalb auf Bedenken. Sie ist einerseits zu wenig tragfahig; andererseits
greift sie zu kurz. Ein kulturelles

Konstrukt wie die Menschenrechte 146t sich nicht als transzendental-universalistisch
geltend begriinden. Menschenrechte wurzeln damit nicht in einer (moralischen)
transzendenten Welt — auch wenn es Ethiken gibt, die zu begriinden beanspruchen, warum
bestimmte Menschenrechte Geltung beanspruchen konnen. Die “orthodoxe” Herleitung von
Menschenrechten mag fiir den einzelnen Teilnehmer am Menschenrechtsdiskurs motivierend
und anleitend sein. Ein iiberstaatliches Menschenrechtssystem ldsst sich aber nicht hierauf
stutzen.

Die Rechtfertigung eines iiberstaatlichen gerichtsformigen Menschenrechtsschutzes kann
nur politisch erfolgen. Teilweise sieht man in dem Hinweis, dass ein institutionalisiertes
Menschenrechtssystem nicht tiefer verankert werden kann als im politischen Willen
der jeweiligen Tragerund Mitgliedstaaten, eine gefahrliche Schwéchung der Idee der
Menschenrechte. Eine Welt der Griinde, die die Einrichtung eines solchen Systems erzwinge
und unbestreitbar rechtfertigen konnte, gibt es in der modernen post-transzendentalen Welt
aber nicht mehr. In der post-transzendentalen Welt muss die Unmdglichkeit, Herrschaft
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und auch die Begrenzung von Herrschaft auf Instanzen hinter dem politischen Willen
zuriickfiihren zu konnen, als unabénderbar akzeptiert werden.

I . Menschenrechtliche “governance” als politische Vision oder als harte
Begrenzung staatlicher Hoheitsgewalt

Wenn es richtig ist, dass liberstaatlicher gerichtsformiger Menschenrechtsschutz
eine Form konstitutionalisierter Herrschaft ist, 1dsst sich iiber seine Rechtfertigung nur
sinnvoll diskutieren, wenn zugleich die institutionelle Seite, die prozedurale Seite und die
materielle Seite in den Blick genommen werden. Wer entscheidet iiber die Anwendung des
Menschenrechtsdokuments, in welchem Verfahren geschieht dies, und welche Rechte werden
in welcher Weise durchgesetzt? Die Fragen lassen sich nur teleologisch beantworten, also mit
Blick auf die politischen Ziele, die man mit der Ein- richtung des Schutzregimes verfolgt.

1. Menschenrechtspolitik durch Formulierung von Zielvorstellungen

Konstitutionelles Denken bewegt sich immer zwischen politisch-visiondrem Denken und
effektiver Herrschaftsorganisation. Das gilt auch fiir das Menschenrechtsdenken. Wer iiber
Mechanismen des iiberstaatlichen Menschenrechtsschutzes nachdenkt, muss daher zunéchst
und vor allem die Frage beantworten, ob es vor allem um die Herstellung einer politischen
Menschenrechtskultur gehen soll, in der die Staatsorgane und die Mitglieder der Gesellschaft
menschenrechtliche Orientierungsmuster und Standards verinnerlicht haben, oder ob es vor
allem um effektive juridische Herrschaftsorganisation geht.

Der Menschenrechtsschutz bildet niemals nur einen schon bestehenden Konsens
ab. Die Errichtung eines menschenrechtlichen Schutzregimes hat damit immer einen
zukunftsgerichteten edukatorischen Effekt. Menschenrechtsdokumente konnen sich damit
begniigen, Argumente im politischen Kampf um die Richtung und den Weg poli- tischen
Regierens zu liefern. Das Regime soll dann schrittweise Bewusstseins-, Verhal-tens-und
institutionelle Verdnderungen herbeifithren, indem es die Zustidnde, Gegebenheiten und
Werte im politischen Raum menschenrechtlich pragt. Wird dies als Hauptzweck eines
Menschenrechtssystems angesehen, miissen die Bestimmungen eines Menschenrechtskatalogs
auch dann, wenn sie von ,,Rechten* sprechen, als Zielformulierung verstanden werden,
deren Verwirklichung den Staaten prioritdr aufgegeben wird. Es ist ohne weiteres moglich,
die Formulierungen in der Allgemeinen Erkldarung der Menschenrechte (1948) als derartige
Zielformulierungen zu begreifen. Es ging den Verfassern der Erkldrung zunédchst und vor
allem darum, eine Vision zu umschreiben, fiir deren Verwirklichung die Unterzeichnerstaaten
gegeniiber den Menschen eine Verantwortung iibernehmen. Wesentlicher Bestandteil dieser
Vision war es, in den Unterzeichnerstaaten eine Menschenrechtskultur hervorzubringen. Eine
institutionelle Durchsetzung dieser Vorstellungen auf der Grundlage harter Rechte war nicht
vorgesehen. Entsprechende Verantwortlichkeiten fiir die Verwirklichung von Zielzustinden
finden sich in vielen Menschenrechtsbestimmungen, die einen herbeizufiihrenden sozialen
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oder 6kologischen Zustand umschreiben und dem adressierten Staat die Verpflichtung
auferlegen, diesen Zustand schrittweise herbeizufiihren. Eine institutionalisierte Durchsetzung
ist auch hier hdufig nicht vorgesehen. Selbst wenn es eine gerichtliche “Kontrolle” oder ein
Monitoring-System gibt, werden diese vor allem auf die Uberwachung und Kontrolle des
Realisierungsprozesses der Verwirklichung des angestrebten Zustands beschrinkt sein.

Die erste und vorrangige Frage, die sich bei der Errichtung eines Systems des iiber-
staatlichen Menschenrechtsschutzsystems stellt, ist damit die Frage, ob dieses System ganz,
vor allem oder jedenfalls vorrangig der Durchsetzung von Menschenrechtsbestimmungen
dienen soll, die in diesem Sinne eine Zielvorstellung prioritdren Handelns formulieren
und diesbeziiglich Verantwortlichkeiten zuweisen. Die Errichtung eines Systems des
iiberstaatlichen Menschenrechtsschutzes, das vor allem darauf abzielt, erst einmal eine
bestimmte Menschenrechtskultur hervorzubringen und politisch abzusichern, kommt
insbesondere dort in Betracht, wo noch keine gefestigten gemeinsam konsentierten Standards
(“human rights culture™) existieren oder jedenfalls erhebliche Unterschiede bestehen. In
einer Region, in der die rechtskulturellen und gesellschaftlichen Differenzen grof3 sind, kann
sich die Schaffung eines solchen eher teleologisch ausgerichteten und politisch verfasstes
System Gerade auch als erster Schritt auf dem Weg der Verwirklichung eines spiter dann
zu starkenden regiona- len Menschenrechtssystems anbieten. In diesem Fall kann der Kreis
der materiell an- erkannten “Rechte” (im Sinne von Zielformulierungen) eher weit gefasst
werden. Partikulare Besonderheiten (wie etwa “asian values”) konnen ohne weiteres mit
aufgenommen werden.

Die Stellung eines iiberstaatlichen Menschenrechtsgerichtshofs wire in dem beschriebenen
System eher schwach, die Moglichkeit der Anrufung durch die Menschen nur begrenzt
moglich. Der iiberstaatlichen Kontrollinstitution wiirde nicht die Moglichkeit gewihrt, der
Ausiibung von Hoheitsgewalt harte und durchsetzbare Grenzen ziehen zu kénnen.

In der Verfahrensorganisation miisste dem Ziel, eine politische und gesellschaftliche
Menschenrechtskultur zu erzeugen, von besonderer Bedeutung geschenkt werden.
Man konnte auch an die Schaffung eines eher politischen Forums zur Verstdarkung
der Menschenrechtskultur denken. Im Zuge der ldngerfristigen Entwicklung wére zu
iiberlegen, ob die Stellung des Menschenrechtsgerichts schrittweise gestarkt wird und so die
menschenrechtliche “governance” ausgebaut wird.

2. Menschenrechtspolitik durch harte und durchgesetzbare Begrenzung staatlicher
Hoheitsgewalt

Ein anderer und jedenfalls idealtypisch zu unterscheidender Ansatz lduft darauf hinaus,
Menschenrechte zu schaffen, die durch eine institutionalisierte Gerichtsbarkeit mit effektiver
Entscheidungsgewalt in Form harter rechtlicher Begrenzung der staatlichen Hoheitsgewalt
“durchgesetzt” werden. Dieser Ansatz lduft auf die Schaffung echter supranationaler
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Entscheidungsgewalt hinaus. Er wird sich nur dort realisieren lassen, wo bereits eine
Menschenrechtskultur besteht, die es den politischen Reprisentanten der betroffenen Staaten
ermdglicht, sich einer derartigen duB3eren Bindung zu unterwerfen.

In der Frage, welche Rechte auf diese Weise durchgesetzt werden sollen, bestehen
weite Unterschiede. Sicher ist jedenfalls, dass es nicht das Ziel sein kann, moglichst
viele Rechte zu schaffen. Der ungeziigelten Proliferation von Menschenrechten, der
teilweise das Wort geredet wird, ist eindeutig eine Absage zu erteilen. Viele Anhéngerdes
Menschenrechtsschutzes scheinen der Auffassung zu sein, dass die Qualitdt eines
Menschenrechtsschutzsystems in dem Umfang steigt, in dem die Breite, Dichte und Tiefe
des menschenrechtlichen Geltungsanspruchs zunimmt. Der Erfolg eines Schutzregimes ist
dieser Sichtweise zufolge daran zu messen, wie umfangreich der richterliche Wirkbereich
ist. Der Ausbau der EMRK durch Ergénzung um immer neue Rechte wire danach eine reine
Erfolgsgeschichte. Erst in jlingerer Zeit erkennt man in Europa, dass die Juridizifierung
politischer Fragen mit einem Preis verbunden ist. Inzwischen hat man mit dem Protokoll
Nr. 15 reagiert, das den EGMR auffordert, mitgliedstaatliche Entscheidungsspielraume zu
respektieren. Diese Aufforderung ist allerdings diffus und vage; es bleibt den Mitgliedern
des Gerichts tiberlassen, ob und wie sie der Aufforderung nachkommen. Die Ausweitung
des europdischen Menschenrechtsschutzes hat zur Folge, dass sich der EGMR vielfach mit
Fragen des guten Lebens befasst.

Es kann also nicht einfach darum gehen, mdglichst viele Rechte zu schaffen. Nicht
jede Frage sozialer Gerechtigkeit oder kluger Politik ist eine Menschenrechtsfrage
und darf einem iiberstaatlichen Gericht {iberantwortet werden. Manche Teilnehmer der
Menschenrechtsdiskussion unternehmen den Versuch, den Wirkbereich der Menschenrechte
auf der Grundlage einer prinzipiengeleiteten Vernunftsargumentation zu entwickeln.
Bekanntlich hat sich etwa John Rawls darum bemiiht, Prinzipien zu entwickeln, auf deren
Beachtung sich die Mitglieder der internationalen Gemeinschaft verniinftigerweise einigen
miissen. Seine Konzeption weist nicht mehr als einen internationalen Minimalschutz aus, weil
er davon ausgeht, dass die Verletzung der Rechte andere Staaten zur Intervention berechtigt.
Letztlich verkiirzt wird eine Argumentation, die sich auf Prinzipien der Vernunft stiitzt, den
Herausforderungen aber nicht gerecht.

Sinnvoll erscheint es vielmehr, sich bei der Formulierung der Rechte, die von einer
tiberstaatlichen Gerichtsbarkeit geschiitzt und durchgesetzt werden sollen, einer Perspektive
zu bedienen, die nicht nur die individuelle Autonomie und die privaten Interessen des
Menschen im Blick hat. Es ist immer auch die 6ffentliche Autonomie, also die Freiheit
demokratischer Selbstbestimmung im Staat, im Blick zu behalten. Dies bedeutet konkret, dass
sich die “governance” eines iliberstaatlichen Menschenrechtsgerichtshofs vor allem auf die
Sicherung jener Giiter, Werte und Interessen erstrecken sollte, liber deren Schutzwiirdigkeit
als fundamentale Anliegen allgemeiner Konsens besteht. Demgegeniiber hat eine solche
Institution Zuriickhaltung zu zeigen, soweit es um kontingente Fragen politischer Natur geht.
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Der damit vorgeschlagene Ansatz verweist also letztlich wieder auf die rechtskulturellen
Anschauungen zuriick, die in den Staaten herrschen, die sich der Gerichtsbarkeit unterwerfen.

Die Beriicksichtigung internationaler Erfahrungen und die Anlehnung an die andernorts
bestehenden Standards sind dabei méglich und sinnvoll, zwingen aber nicht zur Ubernahme
des Bestehenden. Letztlich miissen sich die Staaten, die sich einer Menschenrechtsgerichtsbar
keit unterwerfen, aus ihrer jeweiligen Sicht fragen, welche Freiheiten, Werte und Interessen
der Menschen sie fiir so wichtig und bedeutsam halten, dass sie sich zur Abwehr drohender
Gefahren der iiberstaatlichen Gerichtsbarkeit unterwerfen wollen und so ihre “Hénde binden.”

Il. Welche Rechte sollte ein Menschenrechtsgerichtshof durchsetzen?

Die Sicherung dieses Anliegens verlangt eine differenziertere Ausformulierung
eines Menschenrechtskatalogs, als dies iiblicherweise der Fall ist. Es ist eine Folge der
Moralisierung des Menschenrechtsdiskurses, dass den Menschenrechten vielfach der gleiche
Status, die gleiche Geltung und Verbindlichkeit und auch gleiche Durchset zungsbediirftigkeit
durch einen tiberstaatlichen Menschenrechtsgerichtshof zugeschrieben werden. Die
verschiedenen “Generationen” der Menschenrechte, die sich in den letzten Jahrzehnten
herausgebildet haben, unterscheiden sich dieser Sichtweise zufolge nur im Zeitpunkt ihrer
Entstehung, nicht aber in ihrem moralischen bzw. juridischen Status. Alle Rechte werden
transzendental verankert; alle Rechte streben nach Positivierung und Juridifizierung. Indem
alle Menschenrechte der gleichen Klasse von Rechten zugeordnet werden, nehmen sie an dem
gleichen Legitimationsansatz teil. Dies hat praktische Folgen. Gerade in den europiischen
Menschenund Grundrechtskatalogen werden die Rechte regelméfBig unterschiedslos
aneinander gereiht und den gleichen Schrankenbestimmungen unterworfen. Damit wird man
dem unterschiedlichen Status der Rechte nicht gerecht.

In einem Menschenrechtskatalog wire meines Erachtens zwischen drei Kategorien von
Menschenrechten zu unterscheiden. Die Unterscheidung wire dann auch institutionell
abzubilden.

a) Eine erste Kategorie bildet die menschenrechtliche gerichtsformige Sicherung jener
Schutzgiiter, Werte und Interessen des Menschen, die von solcher Bedeutung fiir die
Personalitidt und Autonomie des Menschen sind, dass jede Verletzung durch den Staat oder
durch Dritte als schlechterdings unertriglich erscheint. In beinahe allen Teilen der Welt hat
sich inzwischen eine “human rights culture” herausgebildet, die dadurch gekennzeichnet ist,
dass Menschen einander als Mit-Menschen ansehen, denen bestimmte Behandlungen nicht
mehr zugefiligt werden diirfen, weil dies schlicht als nicht “ertrdglich” angesehen wird. Ich
spreche damit jene Ebene der Emotionalitit an, die Richard Rorty in das Zentrum seiner
Menschenrechtstheorie gestellt hat. Zu dieser elementaren Menschenrechtsschicht gehort
heute zundchst der Anspruch des Menschen, iiberhaupt als Rechtsperson anerkannt zu
werden. Im westlichen Menschenrechtsverstindnis gehort hierzu dartiber hinaus der Schutz
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der korperlichen Integritit und elementaren Selbstbestimmung des Menschen, ferner auch der
Schutz vor schweren Diskriminierungen in Bereichen der grundsitzlichen Lebensfithrung.
Poli- tisch unverhandelbar und menschenrechtlich unbedingt zu verhindern sind, um einige
Beispiele aufzuzéhlen, die willkiirliche Totung und Folter, schwerster Beeintrachtigungen
der Menschenwiirde, etwa durch erniedrigende Haftbedingungen, dariiber hinaus andere
Verletzungen der Korperlichkeit und Selbstbestimmung des Menschen.

Derartige Verhaltensweisen erscheinen uns nicht deshalb unertrdglich, weil es einem
Moralphilosophen gelungen ist, ein schiitzendes Verbot transzendental verankern und als
universell gililtig auszuweisen. Es ist vielmehr eine Gewissenshaltung, auf die sich der
Wille zur Anerkennung der Schutzbediirftigkeit des anderen schwécheren Menschen stiitzt.
Diese Gewissenhaltung kann nur durch personliche Erfahrungen und die Konfrontation
mit Erzdhlungen hervorgebracht werden. Schon innerhalb eines Kulturkreises gibt es ganz
unterschiedliche Griinde und Motive, warum dem jeweils anderen Menschen Respekt
erwiesen soll. Es ist menschenrechtspolitisch gleichgiiltig und sollte ausgeblendet werden,
warum man zu der Einschdtzung kommt, eine unertrigliche Behandlung des Menschen miisse
unterbunden werden: weil man den Menschen als Geschopf Gottes ansieht, weil man ihn als
Gleichen achtet, weil man besonders schmerzempfindlich und sensibel ist etc. Natiirlich sind
die diesbeziiglichen Orientierungsmuster in jedem Kulturkreis andere. Es scheint mir aber,
als ob globale Verstandigungsund Verflechtungsprozesse heute dazu gefiihrt haben, dass sich
jedenfalls in Grundfragen ein gemeinsamer Horizont herausgebildet hat.

In dem Prozess, der zur Schaffung einer Menschenrechtsgerichtsbarkeit in Asien
angestoflen wird, wére zu fragen, welche menschenrechtlichen Verhaltensweisen im Kreis
der Vertragsparteien als so unertriglich angesehen werden, dass ein supranati- onaler
Gerichtshof zur Bekdmpfung und Untersagung eingesetzt werden soll. Gerade in dem
grundlegenden Bereich diirfte es allerdings keine Rolle spielen, ob eine Beeintrachtigung
durch den Staat oder Private bewirkt wird. In der klassischen Grundrechtstechnik werden
regelmdBig nur Schutzbereiche formuliert. Man konnte iiberlegen, ob man rechtstechnisch
auf die Formulierung von Schutzbereichs-Eingriffs- Relationen iibergeht. Jedenfalls miissten
die Zugangshiirden zu einem Menschenrechtsgerichtshof in diesem Bereich niedrig und seine
Durchsetzungseffektivitit hoch sein.

b) Grundrechtsschutz zielt nicht auf Mehrheitsschutz ab. Menschenrechtliche
Vorkehrungen, um der Mehrheit die Durchsetzung ihrer Vorstellungen vom guten Leben zu
ermoOglichen, bedarf es nicht. Wenn ein Menschenrechtsdokument bestimmte partikulare
Formen des guten Lebens besonders absichert, kann darin natiirlich der Ausdruck politischer
Wertschdtzung und Anerkennung liegen; das deutsche Grundgesetz hat etwa die Lebensform
der Ehe in besonderer Weise ausgezeichnet. Es kann dariiber hinaus auch um den Versuch
gehen, sich gegen spitere politische Anderungsbestrebungen abzusichern. Derartige
Festlegungen haben damit vor allem einen intertempordren Gehalt. Insofern konnte sich ein
asiatisches Menschenrechtsdokument durchaus um die Positivierung der etwaiger “asian
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values” bemihen.

Im Zentrum eines jeden Menschenrechtsdokuments sollte aber die Frage stehe, in
welchen Bereichen die — sich in der Minoritédt befindlichen - schutzbediirftigen Menschen
einer rechtlichen Absicherung der Moglichkeit bediirfen, ihre jeweils unterschiedlichen
Vorstellungen vom guten Leben effektiv pflegen und realisieren zu konnen. Dem neuzeitlichen
Verstindnis obliegt die Entscheidung, welcher Lebensform man anhédngt, dem Individuum.
Die Entscheidung ist hochgradig individuell, fluide, immer revidierbar. Grundsétzlich ist es
notwendig und hinreichend, diese Entscheidung iiber die Gewdhrung von Freiheitsrechten
abzusichern. In der Gewdhrung dieser Freiheitsrechte driickt sich der Wille der jeweiligen
Mehrheit aus, Toleranz walten zu lassen. Die Formulierung von Freiheitsrechten kann
abstrakt verfolgen; sie kann auch Bereiche besonderer Schutzbediirftigkeit identifizieren.

Gerade in einem demokratischen Staat bedarf allerdings nicht jeder Freiheitsgebrauch der
menschenrechtlichen Absicherung. Menschenrechtsregime, die sich vor allem der Sicherung
der Freiheit des Individuums widmen,, nehmen es in Kauf, dass er einzelne nur in seiner
atomistischen Vereinzelung registriert wird. Hieran stort man sich inzwischen vielfach. Die
Frage, ob es den menschenrechtlichen Erwartungen bereits geniigt, wenn negative Freiheit
zur Verwirklichung der jeweiligen individuellen Vorstellung vom guten Leben gewihrt wird,
wird heute vielfach verneint. Gewichtige Stimmen machen geltend, dass es dariiber hinaus
der Begriindung von Anspriichen auf Anerkennung und Gleichbehandlung einer bestimmten
Identitdt bediirfe. Denkbar ist es daher auch, dass bestimmte Identitdten eine besondere
Forderung erfahren.

Wer sich mit der Positivierung von Menschenrechten befasst, muss sich auch der Frage
stellen, inwieweit die Entscheidung von Fragen distributiver Verteilung der politischen Sphére
entzogen und iiber die Verrechtlichung in Menschenrechten konstitutionalisiert werden
sollen. Es steht auBBer Frage, dass sich jede Bemiihung, gehaltvolle Grundsétze distributiver
Gerechtigkeit zu entwickeln, einer partikularistischen Sprache bedienen muss.

c) Auf einer dritten Ebene bewegt sich schlieSlich der menschenrechtliche Funktionsschutz
bestimmter Lebensbereiche. Von zentraler Bedeutung ist dabei die Entscheidung, ob und wie
der Bereich der Auslibung 6ffentlicher Autonomie (Demokratie) gewéhrleistet werden soll.
Es gibt kein universelles Menschenrecht auf Demokratie. Im — insofern aber kontingenten —
westlich-liberalen Menschenrechtsverstindnis gehort das Recht auf 6ffentliche Autonomie
bekanntlich zu den notwendigen Elementen eines entwickelten Menschenrechtsschutzes. Es
muss mit Begleitrechten abgesichert und effektiviert werden (MeinungsduBerungsfreiheit,
Versammlungsfreiheit). Aber auch hier wird das Recht nur den eigenen Staatsbiirgern
zugestanden; die politische Gewalt ist in der Entscheidung, wer zum Staatbiirger gemacht
wird, weitgehend frei. Einem post-fundamentalistischen Menschenrechtsverstdndnis wird
es um die Frage gehen, in welchem Umfang Biirgern die Moglichkeiten der Kontrolle und
Steuerung reprasentativer Amtstridger iiber Menschenrechte gewéhrt werden soll. Auch im
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westlichen Grundrechtsdenken fallen die Aussagen hierliber weit auseinander.

Der zweite groBe Funktionsbereich, liber dessen menschenrechtliche Absicherung
(durch supranationale Gerichtsbarkeit) nachgedacht werden muss, ist die Rechtsstellung der
Menschen im Markt. Die Frage, wie weit der Menschenrechtsschutz hier gehen soll, hangt
stark von funktionalen Uberlegungen dariiber ab, wie Mirkte organisiert sein sollen und
welcher Raum der staatlichen Marktordnung und-steuerung eingerdumt werden soll. In den
Menschenrechtskatalogen westlich-liberaler Provenienz findet sich regelméfig eine Garantie
der unternehmerischen Freiheit. Schon der Schutzbereich wird dabei aber funktionalistisch
definiert. So gilt etwa die entsprechende Garantie in der deutschen Verfassung nicht fiir den
grenziiberschreitenden Handel. Auch in der Frage, wie weit der Eigentumsschutz jedenfalls
des groBen Unternehmenseigentums reichen soll, dominieren funktionale Uberlegungen
dariiber, wie Markte funktionieren und welche Stellung Marktakteure haben sollen.

Weitere Funktionsbereiche, wie etwa den Schutz der Umwelt durch “environmental
rights”, lassen sich unschwer identifizieren. Dieser Kategorie der Menschenrechte ist
gemeinsam, dass es um staatliche und gesellschaftlichen Funktionssysteme geht, die zwar
eine hohe Relevanz fiir die einzelnen Menschen aufweisen, die aber nach Funktionsgesetzen
zu organisieren sind, die sich in einzelnen “Rechten” nicht abbilden lassen. Die Gewéhrung
von Rechten kann — von Einzelfragen abgesehen — daher regelmdfig nur Anstofunktion
haben: Das Recht ermdglicht es, einen Menschenrechtsgerichtshof zur Uberpriifung zu
veranlassen. Die Praxis zeigt, dass die Entscheidung dann hiufig auf eine Rationalitatspriifung
der von der politischen Gewalt getroffenen Funktionsentscheidungen hinauslduft. Die
Entscheidung des Gerichts ist hdufig von politischen und rechtskulturellen Vorverstindnissen
gepragt. Der Bedarf fiir die Schaffung eines internationalen Menschenrechtsschutzes mit
starker Effektivitdt ist hier gering.

IV.Folgerungen

Konstitutionelles Denken ist nicht moralisches Denken. Auch Menschenrechtsdenken
ist jedenfalls dann, wenn es um positive und justiziable Menschenrechte geht, nicht
moralisches Denken. Konstitutionelles Menschenrechtsdenken beschiftigt sich mit
der Institutionalisierung von Herrschaft in einer positiven Rechtsordnung. Wer iiber
konstitutionalisierte Menschenrechte spricht, spricht iiber eine Form der “governance”. Die
damit angesprochene Perspektive unterscheidet sich deutlich von jener Perspektive, die die
politische Philosophie wihlt. Wéihrend es dort vielfach darum geht, ein rechtskulturelles
Konstrukt als universal geltend zu begriinden, geht es dem Recht zundchst darum,
Zustindigkeitsund Entscheidungssphiren zu unterscheiden. Uber welche Fragen soll durch
einen iiberstaatlichen Gerichtshof auBerhalb des politischen Prozesses entscheiden werden,
und welche Fragen sollen in diesem Prozess verhandelt werden? Natiirlich kann sich auch
der Rechtsdiskurs transzendentaler Begriindungsansitze bedienen. Er kann die getroffenen
Entscheidungen zu immunisieren versuchen, indem er sie als Ausdruck transzendentaler
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Erkenntnis ausweist. Die Beschéftigung mit transzendentalen Ansdtzen (etwa jenen von
Plato und Kant) ist zudem nicht sinnlos, weil damit eine Utopie in Erinnerung gerufen wird,
die angestrebt, nie aber eingeldst werden kann. Eine rationale Antwort wird man auf die
relevanten Fragen so aber nicht entwickeln konnen.

Die hier gewéhlte Perspektive unterscheidet sich damit auch deutlich von manchen
menschenrechtspolitischen Diskursen, in denen die Menschenrechte als Trumpf
angesehen werden, mit denen iiber Fragen des Richtigen und Guten unter Umgehung
der Politik verhandelt wird. Eine positivrechtlich verfasste und gerichtlich durchsetzbare
Menschenrechtsordnung hat immer eine Doppelnatur. Die Menschenrechte einer solchen
Ordnung sind januskopfig, weil sie immer als politisches Argument im politischen Diskurs
verwandt werden konnen, zugleich aber auch diesem Diskurs von aullen Bindungen
auferlegen und Grenzen aufzeigen.

Jede Form der menschenrechtlichen “governance” muss sich zunédchst und vor allem mit
threm Verhéltnis zur Politik befassen. Institutionelle, prozedurale und materielle Dimension
miissen zusammen gelesen werden. Es muss darum gehen, hier ein angemessenes Verhéltnis
zu schaffen. Weiterfithrend ist es, dabei verschiedene Funktions-und Geltungsbereiche
von Rechten zu unterscheiden. Dies sollte dann auch in der Formulierung eines
Menschenrechtskatalogs abgebildet werden.
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A Possible Cornerstone for an Asian Human Rights Court:

The Deliberative Nature of the Dialogue between Comparative Constitutional Law
and International Human Rights Law (a.k.a. Global Human Rights Law)

Akiko Ejima, Meiji University, Tokyo

1. Introduction

The idea of an Asian human rights court is not new."” On the contrary, it has been discussed
in vain in Asia for several decades.” However, other regional courts are flourishing, and even
the idea of a world court dedicated to human rights is re-emerging.” It seems that the recent
transnational sharing of human rights documents (at constitutional and international levels) in
courts and outside courts by domestic courts (particularly apex courts such as constitutional
courts and supreme courts) and regional courts now creates a possible cornerstone for an
Asian human rights court. Moreover, the establishment of the ASEAN Intergovernmental
Commission on Human Rights (AICHR) suggests that it would be possible to create a
transnational system to address human rights even in Asia. In light of this new environment,

*This paper is a revised version of the chapter I contributed in, SNU Asia-Pacific Law Institute (ed), Global
Constitutionalism and Multi-layered Protection of Human Rights — Exploring the Possibility of Establishing a
Regional Human Rights Mechanism in Asia (Constitutional Court of Korea, 2016) pp. 584-601.

1) Tae-Ung Baik, Emerging Regional Human Rights Systems in Asia (Cambridge University Press, 2012); Tan
Hsien-Li, The ASEAN Inter-Governmental Commission on Human Rights (Cambridge University Press,
2011).

2) What Asia is or which area in Asia has been a problematic question from the beginning. The article uses the
classification used by the Office of the United Nations High Commissioner for Human Rights (OHCHR),
which includes the following countries in the Asia-Pacific group: Afghanistan, Australia, Bangladesh, Bhutan,
Brunei Darussalam, Cambodia, China, Cook Islands, Democratic Republic of Korea, Fiji, India, Indonesia,
Iran, Japan, Kiribati, Lao People’s DR, Malaysia, Maldives, Marshall Islands, Micronesia, Mongolia,
Myanmar, Nauru, Nepal, New Zealand, Niue, Pakistan, Papua New Guinea, Palau, Philippines, Republic
of Korea, Samoa, Singapore, Solomon Islands, Sri Lanka, Thailand, Timor-Leste, Tonga, Tuvalu, Vanuatu,
Vietnam (41 countries in total). There is a problem with categorization. For example, the Association of Asian
Constitutional Courts (see 3.5) includes members such as Azerbaijan, Kazakhstan, Kyrgyzstan, the Russian

Federation, Tajikistan, Turkey, and Uzbekistan, which are not included in the abovementioned Asia-Pacific
group.
3) <http://www.worldcourtofhumanrights.net> (visited 31 March 2016).
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it is time to revisit the following questions: Would an Asian human rights court be useful? Is
it necessary and feasible?

This article explores the possible cornerstones for an Asian human rights court. First, we
briefly examine the achievements and problems of the United Nations (UN) human rights
treaties. Subsequently, we explore the advantages and disadvantages of a regional court of
human rights by examining the experiences of the European Court of Human Rights (ECtHR),
which is one of the most successful regional human rights organization. In other words, what
are the differences between regional human rights courts and the UN human rights treaty
bodies? The former can accept individual complaints and make binding judgments, while
the latter can assess national human rights reports, give recommendations, receive individual
communications, and provide opinions (views); however, none of these are binding. Thus, it
is necessary to evaluate the prospect and problems with the existing UN human rights regime.
Is the UN human rights system sufficient for implementing human rights? What can an Asian
human rights court contribute in terms of the realization of human rights?

Subsequently, the article examines the feasibility of an Asian human rights court and the
present development of constitutionalism in Asia to determine its cornerstone. Of particular
interest is the current situation of transnational sharing of human rights documents at
courts of all levels. Although the use of comparative law in the human rights context is still
controversial, its current usage can be viewed from a new perspective in which domestic and
international bills of rights are intertwined to take the form of comparative human rights law,
comparative international law, or even global human rights law. Moreover, the constitutional
system and international system can be re-conceptualized to create a multi-layered protection
system for human rights.

2. What Have the UN Human Rights Treaties Achieved? The Problem of
Implementation

2.1 Achievements

The UN has constantly produced human rights documents since the Universal Declaration
of Human Rights was adopted in 1948. The international community has obtained nine core
international human rights instruments so far: International Convention on Elimination of All
Forms of Racial Discrimination (ICERD, adopted in 1965 and entered into force in 1969);
International Covenant on Civil and Political Rights (ICCPR, adopted in 1966 and entered
into force in 1976); International Covenant on Economic, Social and Cultural Rights (ICESCR,
adopted in 1966 and entered into force in 1976); Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW, adopted in 1979 and entered into force in 1981);
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(CAT, adopted in 1984 and entered into force in 1987); Convention on the Rights of the
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Child (CRC, adopted in 1989 and entered into force in 1990); International Convention on
the Protection of the Rights of All Migrant Workers and Members of Their Families (ICMW,
adopted in 1990 and entered into force in 2003); International Convention for the Protection
of All Persons from Enforced Disappearance (CPED, adopted in 2006 and entered into force
in 2010); Convention on the Rights of Persons with Disabilities (CRPD, adopted in 2006 and
entered into force in 2008).* Taking into account the fact that it is usually very difficult for
the international community to reach consensus on any issue in general and human rights
issues in particular, the establishment of those treaties is already a great achievement of the
post-World War II period.

The ratification of the treaty is another criterion for assessing the success of each human
rights treaty. Seven core human rights treaties have been ratified by around 80-90% of the
member states of the UN. (See Table 1.) Especially, the CRC was ratified by 99% of the
member states. We should emphasize that the accumulated UN human rights instruments are
broader and more detailed than the bills of rights in national constitutions.

Table 1: UN Core Human Rights Treaties

o H]l“lrr:;trileljlghts State Party | State Party (%) |~ Signatory No Action

1 ICERD 177 90 p ”
2 ICCPR 168 35 7 2
3 ICESCR 164 83 6 Y
4 CEDAW 189 96 ) 6

S CAT 159 81 10 28
6 CRC 196 99 . 0

7 ICMW 48 24 18 e
8 CPED 5] %6 51 0
9 CRPD 163 82 24 1

Moreover, each treaty has a monitoring body for implementation: Committee on the
Elimination of Racial Discrimination (CERD) for ICERD; Human Rights Committee (CCPR)
for ICCPR; Committee on Economic, Social and Cultural Rights (CESCR) for ICESCR;
Committee on the Elimination of Discrimination against Women (CEDAW) for CEDAW;
Committee against Torture (CAT) for CAT; Committee on the Rights of the Child (CRC)
for CRC; Committee on Migrant Workers (CMW) for ICMW; Committee on Enforced
Disappearances (CED) for CPED; Committee on the Rights of Persons with Disabilities
(CRPD) for CRPD. Each committee has various functions including receiving individual
communications.

4) There are 18 UN human rights treaties if additional protocols are included.
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2.2 Problems

How fully have these UN treaties been implemented in reality is another question. There
are fundamental obstacles and practical problems for their implementation.

First, national governments are assumed to be responsible for the implementation of
international human rights treaties. In other words, international institutions are subsidiary.
National governments are assumed to have some discretion. In reality, it is still unimaginable
to think of an international institution that can play the role of a national government.

Second, constitutional institutions, particularly older entities such as legislative, executive,
and judiciary bodies, are not designed to take into account human rights treaties during
the course of their business, despite the requirement that “each State Party to the present
Covenant undertakes to respect and to ensure to all individuals within its territory and subject
to its jurisdiction the rights recognized in the present Covenant, without distinction of any
kind, such as race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status” (Article 2 of the ICCPR). That is why the Paris
Principles encourage the establishment of national human rights institutions.” Yet, some
courts start to refer to foreign and international human rights sources (See 5.).

Third, the measures that treaty bodies can use to encourage and persuade national
governments to implement human rights instruments are limited. In particular, the issue
of legal binding has been problematic. Since recommendations provided by treaty organs
are not legally binding, governments can easily ignore them. It is also problematic that
some countries fail to submit national reports or submit them only after a long delay.
Conversely, treaty bodies also have problems addressing national reports on time. Individual
communication is a more specific measure by which a victim can directly take recourse.
However, such individual communication must be accepted by ratification of separate
optional protocols. It is true that the precedents (views) of the treaty organs are still less
developed than those of the ECtHR. The rich case law of the European Convention on Human
Rights (ECHR) is incomparable. Moreover, Asian countries are very reluctant to ratify any
of the optional protocols that enable individual communication. For example, only seven of
the 41 Asian countries have ratified the Optional Protocol to the ICCPR: Australia, Maldives,
Nepal, New Zealand, Philippines, Republic of Korea, and Sri Lanka (17%). The Optional
Protocol to the ICCPR itself was ratified by 59% of the member states. Thus, the percentages
of nations ratifying the optional protocols are much lower than those of nations ratifying
the treaties. Only the ICCPR-OP and CEDAW-OP managed to obtain over 50% ratification
(Table 2 and 3). This proved that governments want to avoid external criticism in specific
cases. On the other hand, this fact ironically shows that it is more difficult for governments
that have not ratified the optional protocols of individual communications to accept a regional

5) Principles relating to the Status of National Institutions (The Paris Principles) adopted by General Assembly
resolution 48/134 of 20 December 1993.
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court of human rights whose judgment is legally binding, such as the European Court of
Human Rights. If a government cannot accept the individual communication system of
an existing treaty, how can governments be expected to support a regional court? On this
point, it is necessary to take a new approach to a regional human rights court. (See 5.) The
more effective a regional human rights court is, greater is the degree of resistance that can
be expected from states. How can this dilemma be solved? An examination of the European
experience with its regional human rights court can be useful for tackling this issue.

Table 2: Ratification of Optional Protocols (Individual Communication except for CAT-OP)

Optional Protocols State Party | State Party (%) | Signatory No Action
1 ICCPR-OP 115 58 4 78
2 ICESCR-OP 21 11 26 151
3 CEDAW-OP 106 54 14 77
4 | CAT-OP (Regular Visits) 81 41 17 99
5 CRC-OP 26 13 28 144
6 CRPD-OP 87 44 30 81

Table 3: Declarations for the Application of Procedures

Declarations for the Application of Procedures State Party

1 | ICRED: Art 14 (Individual Communication) 57
2 | ICESR-OP: Art 11 (Inquiry) 4

3 | CAT: Art 20 (Inquiry and Report) 144
4 | CAT: Art 22 (Individual Communication) 66
5 | CADAW-OP: Arts 89 (Inquiry and Report) 102
6 | CRC-OPIC: Art 13 (Inquiry) 16
7 | CRPD-OP: Arts 67 (Inquiry) 86
8 | CED: Art 31 (Communication) 19
9 | CED: Art 33 (Visit) 45

3. European Experiences: Significance of gradual development and a multi-
layered system

3.1 Gradual Development

It is a naive illusion to believe that if Asia installed a regional human rights court such
as the present ECtHR, human rights problems would be dealt with more efficiently and
effectively. However, it is also a mistake to assume that the ECtHR resembled the present
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Court from the beginning. On the contrary, when the ECtHR was established, it was quite
different from its present form. The ECHR started with about ten Contracting Parties that
shared some values and ideas, particularly on human rights, the rule of law, and democracy.”
For the Court’s implementation, these parties chose a prudent, two-layered system: the
European Commission on Human Rights (hereinafter the Commission) and the European
Court of Human Rights (the commissioners of the Commission and judges of the ECtHR
worked as a part-timer). Individuals could submit applications only to the Commission,
but not to the Court. Only the Commission and the Contracting Parties could appeal to the
ECHR. Moreover, the Contracting Parties were free to decide whether to accept individual
applications to the Commission and the jurisdiction of the ECtHR. Therefore, it was possible
not to be challenged by individuals at the Court until the fundamental reform of the ECtHR
in 1998. This two-layered system was a compromise between the states that supported
individual complaints as an effective remedy for victims of human rights violations and those
that defended national sovereignty. The compromised result showed that it was extremely
difficult for sovereign states to accept the idea that a state could be sued by an individual at an
international court, and that the state had to accept the Court’s judgment.” When considering
the feasibility of an Asian human rights court, this earlier stage of the ECtHR must be taken
into account. If this was such a difficult path for Western European countries, what driving
force would make these countries accept the idea, albeit in a highly mitigated form?

3.2 The Driving Force behind Acceptance of the Court

Past and future threats pushed Europe (Western Europe) to make a radical decision at that
time. The past was World War IT and Nazism.” The unwanted future was the possibility of
World War III during the Cold War, which would have been a nuclear war. To prevent such
a fearful future, the people of Europe collected their knowledge and wisdom and created the
Council of Europe (and the ECHR) and later created the European Economic Community (the
EEC which developed to became the EU). Therefore, when considering the feasibility of an
Asian court of human rights, the interesting question arises of identifying a potential driving
force in the Asian context. (See 4.)

Several points must be noted. First, in Europe, the number of potential members is
smaller, and differences among members are smaller, so reaching consensus is relatively

6) The preamble of the European Convention on Human Rights clearly stipulates that “the governments of
European countries which are likeminded and have a common heritage of political traditions, ideals, freedom
and the rule of law to take the first steps for the collective enforcement of certain of the rights stated in
the Universal Declaration.” The original ten States are France, Italy, the United Kingdom, Belgium, the

Netherlands, Sweden, Denmark, Norway, Ireland, and Luxemburg.

7) Ed Bates, The Evolution of the European Convention on Human Rights: From Its Inception to the Creation
of a Permanent Court of Human Rights (Oxford University Press, 2010); Collected Edition of the Travaux
Préparatoires of the European Convention on Human Rights, 8 Vols. (Martinus Nijhoff, 1975-1985).

8) See, the Preamble of the Statue of the Council of Europe (Convinced that the pursuit of peace based upon

justice and international co-operation is vital for the preservation of human society and civilization).
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easier. For Asia, starting a regional court with more than forty countries at one time would
be a formidable challenge.” Second, addressing how to address the past is essential. It
should be noted that Europe started to foster economic cooperation by establishing the EEC
in 1958; this developed into the present EU as a unique economic and political partnership
of 28 European countries.'” The idea that countries that trade with each another become
economically interdependent and so more likely to avoid conflict is applicable to any region.
Third, many universal concerns about the future of the world already exist. For example,
climate change is transnational. The influence of temperature increase in coming decades
will have a devastating effect on some tropical regions of Asia. More urgently, since some
Asian countries (particularly China) have developed economically and become global
manufacturing powers, environmental pollution has become a great concern. Therefore, it
seems that there is no uniquely Asian concern, but universal concerns such as climate change
and financial crisis are likely to have an especially great impact on Asia.

3.3 The Role of the Individual Complaint

What made it possible to change the two-layered semi-judicial system into the present
Court, which is a single permanent court that now plays the role of a human rights court with
confidence and authority? Interestingly it is accumulation of the individual applications that
produced the extremely rich human rights case law of the ECtHR. It should be emphasized
that the Strasbourg case law provides important ideas for solutions not only for applicants
of particular cases (victims), but also for other Contracting Parties and even non-member
states."” Since the Court started its operations in 1959, individual applications have
constantly increased. In 2015, 40,650 applications were allocated to a judicial formation and
823 judgments were delivered in respect of 2,441 applications. It seems that being sued at
Strasbourg has become part of the daily business of national governments, although some
governments find it difficult to comply with some exceptional cases. (See 3.4.)

3.4 Success, Pushback, and Dialogue

The ECtHR is often praised as the jewel in the crown among systems for protecting human
rights. However, its success has not been effortless. The Strasbourg Court has faced incessant
criticism. There are two separate, intertwined concerns.

9) Susan H. Williams (ed.), Social Difference and Constitutionalism in Pan-Asia (Comparative Constitutional

Law and Policy) (Cambridge University Press, 2014).

10) The history and achievement of the EU provides important impetus for academics in Asia. For example,
Tamio Nakamura et al., Higashi Ajia Kyodotai Kenshoan [A Draft Charter for East Asia Community]
(Showado Publisher, 2008) and Tamio Nakamura (ed.), East Asian Regionalism from a Legal Perspective
(Routledge, 2009).

11) For the influence of the ECtHR beyond Europe, see, Akiko Ejima, Emerging Transjudicial Dialogue on
Human Rights in Japan: Does It Contribute to the Production of a Hybrid of National and International
Human Rights?, 14 Meiji Law Review (Meiji Law School) 149 (2014).
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One of these is the Court’s heavy caseload. With a population of 800 million people
and 47 Contracting Parties, it is not difficult to imagine the volume of applications rushed
to Strasbourg. Many of these are repetitive cases. For example, many countries share
the problem of delays in judicial proceedings. It is easy to expect that if an application
concerning judicial delay wins at Strasbourg and the same problem is common in a particular
country, thousands of similar applications from that country will head to Strasbourg if the
delay is caused by structural problems in the domestic judicial system. Therefore, resolving
this problem requires complete judicial reform at a national level.'”” Moreover, the judgment
of the ECtHR is not sufficient for changing domestic structural problems. If this change is not
executed by the domestic government, possible actions by the Court are limited even though
the Committee of Ministers supervises the execution.'”” The same problem occurs with the
issue of prisoners’ right to vote. This became one of the most controversial confrontations
between the ECtHR and some Contracting Parties such as the UK and Russia. In 2005, the
Court held that a British blanket ban on prisoners’ right to vote violated Article 3 of the First
Protocol to the ECHR." Then, about two and a half thousand prisoners in Britain brought
cases related to this to Strasbourg. The ECtHR delivered a pilot judgment to address these
clone cases by confirming the same conclusion in Greens and M.T. v. the United Kingdom."”
However, members of the House of Commons (a lower house of the Parliament) expressed
strong opposition to any legislative attempt to execute the ECtHR’s judgment by passing a
majority resolution. The judgment has not yet been executed, and it is unlikely that the UK
will execute it soon.

The phenomenon reveals another concern: democratic legitimacy. How extensively can
the ECtHR strike down domestic decisions, particularly domestic legislation passed through
a democratic process of national governments?'® The British case shows that the idea of
national sovereign decision-making remains strong.'” However, it is also interesting to note
that the issue of prisoners’ right to vote does not necessarily trigger the same response in

12) See the Pinto Law in Italy.

13) The supervision is based on the pride and reputation of each Contracting Party, which would like to be
seen among the like-minded countries that respect rule of law, democracy, and human rights. In other words,
it would be embarrassing for a Contracting Party to see its own cases repeatedly put on an agenda of the
Committee of Ministers. Therefore, if a Contracting Party does not care, the only measure the Committee of

Ministers can take is to end the Contracting Party’s membership, which is too severe a penalty to be practical.
14) Hirst (No2.) v. the United Kingdom (No.2), judgment of 6 October 2005.
15) Greens and M.T. v. the United Kingdom, judgment of 23 November 2010.

16) Strictly speaking, the judgment of the ECtHR does not have a power to strike down the domestic legislation.
However, member states have dutifully executed most of the ECtHR’s judgments so far.

17) Recently Russia also expressed the similar attitude after its constitutional blanket ban (a ban on voting rights
is part of the Constitution) was ruled as a violation by the ECtHR. See, Anchugov and Gladkov v. Russia,
judgement of July 4, 2013.
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other countries, such as Austria, Ireland, Latvia, and Liechtenstein, which passed legislation
to allow prisoners to vote without particular difficulties.

In the present difficult situation, the Court seems to be very keen on improving the
efficiency and effectiveness of its system by installing new working methods such as priority
rule and a pilot judgment procedure. Simultaneously, further organizational reforms have
been taking place, such as a single-judge formation (and an establishment of a new filtering
section), new inadmissibility criteria, and an infringement proceeding. Moreover, new
reforms based on treaties are ongoing. A new Protocol 15 will introduce a reference to the
principle of subsidiarity and the doctrine of the margin of appreciation in the preamble of the
ECHR. It also reduces from six to four months the time limit within which an application may
be made to the Court following the date of a final domestic decision. Another new protocol,
Protocol 16, will allow the highest courts and tribunals of a state party to request advisory
opinions from the Court on questions of principle relating to the interpretation or application
of the rights and freedoms defined in the Convention or the protocols thereto.

In addition, the ECtHR is eager to promote all kinds of dialogue. At the beginning of
every judicial year, the Court invites a judge of a domestic apex court or a judicial minister
to give a speech, and the president of the Court regularly visits member states and meets his
or her local counterparts. Moreover, judges from the ECtHR frequently appear at academic
conferences and generously offer their insights.

Those interactions between the ECtHR and member states show that the regional human
rights protection system itself has been developing steadily in an on-going process and stands
on a cornerstone constructed not from one piece of solid stone, but from a multilayered
organic structure whose solidity relies on the present belief and efforts of its people. The
present backlash against the ECHR and even the EU shows that the past does not guarantee
the present. For example, the present UK government is planning to “scrap” the Human
Rights Act of 1998 that gives effects to rights protected in the ECHR. Even Home Secretary
Theresa May said the UK should quit the ECHR."® Meanwhile, the UK is also planning to
hold a national referendum on its membership in the EU (BREXIT)."”

3.5 The Venice Commission and Constitutional Courts

The role of The European Commission for Democracy through Law (hereinafter Venice
Commission) in judicial dialogue should not be forgotten. The Venice Commission is the
Council of Europe’s advisory body on constitutional matters. It was established in 1990 by

18) Theresa May: UK should quit European Convention on Human Rights, BBC, 25 April 2016.

19) HM Government, Why the Government believes that voting to remain in the European Union is the best
decision for the UK, <https://www.gov.uk/government/uploads/system/uploads/attachment data/file/515068/
why-the-government-believes-that-voting-to-remain-in-the-european-union-is-the-best-decision-for-the-uk.
pdf> (visited 25 April 2016).
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18 Council of Europe member states to facilitate the transformation of the former communist
countries into countries with “human rights, rule of law and democracy.” The role of the
Venice Commission is to provide legal advice to its member states and, in particular, to
help states wishing to bring their legal and institutional structures into line with European
standards and international experience in the fields of democracy, human rights and the rule
of law. Although the opinions of the Venice Commission are not legally binding, their effect is
substantial.”” The commission presently includes 61 member states, consisting of 47 member
states from the Council of Europe and 14 other countries (Algeria, Brazil, Chile, Costa
Rica, Israel, Kazakhstan, the Republic of Korea, Kosovo, Kyrgyzstan, Morocco, Mexico,
Peru, Tunisia, and the USA). There are one associate member (Belarus) and five observers
(Argentina, Canada, the Holy See, Japan, and Uruguay). Association of Constitutional Courts
using the French Language, the European Union, the Palestine National Authority and South
Africa have special status. Therefore, the commission does not represent Europe alone.
The homepage of the Venice Commission provides a database of world constitutions and
constitutional judgments (CODICES).

Furthermore, since 1996, the Venice Commission has played an important role in
promoting judicial dialogue by establishing cooperation among a number of regional or
language-based groups of constitutional courts, in particular, the Conference of European
Constitutional Courts, the Association of Constitutional Courts using the French Language,
the Southern African Judges Commission, the Conference of Constitutional Control Organs of
Countries of New Democracy, the Association of Asian Constitutional Courts and Equivalent
Institutions, the Union of Arab Constitutional Courts and Councils, the Ibero-American
Conference of Constitutional Justice, and the Conference of Constitutional Jurisdictions of
Africa.?” Above all, the World Conference on Constitutional Justice, whose Secretariat is
the Venice Commission, offers a global forum for judicial dialogue between constitutional
judges. The conference unites almost a hundred constitutional courts and councils and
supreme courts in Africa, the Americas, Asia, and Europe. This demonstrates the potential for
building networks beyond each region.

In 2014, the Third Congress of the World Conference on Constitutional Justice was
held in Seoul. The Seoul Communiqué adopted at the Congress revealed an initiative of
the Constitutional Court of the Republic of Korea to promote discussions on human rights
co-operation, including the possibility of establishing an Asian human rights court based
on international human rights norms, in order to enhance human rights protection in the

20) Wolfgang Hoffmann-Riem, The Venice Commission of the European Council — Standards and Impact, 25(2)
European Journal of International Law (2014) 579.

21) The Association of Asian Constitutional Courts and Equivalent Institutions consists of 16 member states:
Afghanistan, Azerbaijan, Indonesia, Kazakhstan, Republic of Korea, Kyrgyzstan, Malaysia, Mongolia,
Myanmar, Pakistan, Philippines, Russian Federation, Tajikistan, Thailand, Turkey, and Uzbekistan (16

members).
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region.”” An Asian human rights court is not only a concern of Asian countries and people,
but also for those outside Asia.

4. The Development of Constitutionalism in Asia

The preceding background leads to the following questions: What could be a driving force
for an Asian human rights court? Who can promote a firm vision and drive an effort to protect
and promote human rights? What can be the cornerstone for establishing and maintaining an
Asian human rights court? As previously mentioned, it is problematic that the definition of
Asia is so ambiguous and diverse. Probably the most realistic definition of Asia is the residual
area after Europe, Africa, and the Americas are removed from the world map. However, this
passive definition is not meaningful for identifying a driving force. Can this residual area
have a driving force on a specific cause? Perhaps a smaller region with more similarities
could share a common driving force. The ASEAN is a good example. Then what about Asia
as a larger area? This seems more difficult. For example, the chairman’s statement at the 10th
East Asia Summit at Kuala Lumpur in 2015 (Our People, Our Community, Our Vision)™
does not mention human rights, rule of law, nor democracy (it referred to democracy only

when mentioning the UN reform).

However, it is possible to start from what Asian countries have in common. It should be
borne in mind that many Asian sovereign states were born after WWII with new constitutions.
This means that most of the constitutions acknowledged the Universal Declaration of Human
Rights and other international human rights documents. Therefore, it is not surprising that
most of their constitutions are influenced by international human rights treaties, although
some have direct effects and others indirect and hidden effects. Furthermore, the recent
nation-building and constitution-making are likely to take place under observation by the
international community and particularly international organizations. Those constitutions
themselves are likely to mention international human rights treaties and/or at least
international law. Therefore, their influence is more visible. It is also important to emphasize
that domestic bills of rights must be realized and maintained by constitutional institutions: the
legislative, executive, and judiciary bodies. This constitutional arrangement itself is more or
less a transplant of Western models or a mixture of indigenous and imported models. It must
be noted that in Europe it took many centuries to institutionalize the ideas of democracy and
rule of law (for example, the parliament and the court) and principles (for example universal
suffrage, independence of the judiciary, and due process). Imagine how difficult it would be
to develop a concept for a parliament or court when no such bodies exist. Now people are
likely to take for granted the concept of a parliament, the selection process for members of
the parliament, what it is required to do, and what is not allowed to do. However, written
constitutions cannot guarantee the realization of their content. It is not surprising that some

22) <http://www.venice.coe.int/wccj/seoul/ WCCJ_Seoul Communique-E.pdf> (visited 31 March 2016).
23) <http://www.mofa.go.jp/mofaj/files/000113422.pdf> (visited 30 March 2016).
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states have difficulty in implementing democracy and rule of law. However, the gap between
the reality and theory of the constitutional document is not necessarily unique to Asia. Despite
Asia’s short period of experience with democratic or semi-democratic constitutions, the
present emerging constitutional developments in Asia can be appreciated from a perspective
of constitutionalism. These developments may have the potential to provide a possible
cornerstone for an Asian human rights court.”? Moreover, once an Asian court is established,
it can work as a defender of constitutionalism.

Several points must be noted in the development of constitutionalism. First, the
development of constitutional review is significant. For example, the active practice of
constitutional review in South Korea and Taiwan coincides with trends elsewhere, particularly
in Europe.” Even the more discreet Japanese judicial review endeavors to explore a new
horizon with respect to foreign law and international human rights treaties.”® Despite the
differences among countries, which are often over-emphasized, old and new human rights
issues have similarities. When a domestic court tries to answer difficult questions, foreign and
international sources could be helpful for exploring possible solutions. The aforementioned
European experiences reveal that the judicial dialogue between national and European courts
can be a helpful foundation for global human rights law and relevant not only for Europe,
but also for other areas (for example, the Canadian court refers to the ECtHR case law). The
globalization of judicial review in Asia and elsewhere may provide a stable cornerstone for an
Asian human rights court. Therefore, criticism of the use of foreign and international human
rights case law must be seriously addressed. (See 5.)

Second, the movement toward democratization is re-emerging in a different context in
which new instruments, such as the internet and SNS, are available. It is too early to evaluate
the outcome of such movements. So far, movements such as the Arab Spring and Umbrella
Movement have not been sufficient for implementing democracy. Yet, taking into account the
fact that almost all Asian states have installed a certain prototype of democracy (a government
is elected by individuals with equal suffrage), even in the Asian context, undemocratic
governments find themselves in a difficult position within the Asian and international

27
communities.*”

Thirdly, the relationship between economic development and rule of law in the globalized

24) See, Albert H. Y. Chen (ed.), Constitutionalism in Asia in the Early Twenty-First Century (Cambridge
University Press, 2014) and Wen-Chen Chang et al., Constitutionalism in Asia (Hart Publishing, 2014).

25) See Tania Groppi and Marie-Claire Ponthoreau (eds.), The Use of Foreign Precedents by Constitutional
Judges (Hart Publishing, 2013).

26) Ejima, supra note 11. For diversity of the Asian courts, see, Jiunn-Rong Yeh and Wen-Chen Chang (ed.),
Asian Courts in Context (Cambridge, 2014).

27) Wen-Chen Chang et al, supra note 24.
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world cannot be underestimated.” The concept of rule of law exists not only at the domestic
level, but at the international level. These interactions occur more frequently because
of international or transnational business transactions and the increase in the number of
international norms and international institutions. This environment has the potential to
support the development of rule of law in domestic courts, which facilitates adoption of an
Asian human rights court as a part of a mechanism to ensure rule of law.

5. The Deliberative Nature of International Human Rights Treaties in
Courts and Re-conceptualizing Constitutional, Regional, and
International Institutions for Human Rights (A Multi-Layered Protection
System)

Because of the globalization of constitutional law and international law, many bills of
rights in domestic constitutions and international human rights treaties overlap to a large
degree. Domestic courts and regional courts face similar questions. It is imaginable that a
judge facing a difficult issue would feel inclined to refer to their precedents, even if they
hold outside his or her own jurisdiction. Such judicial dialogue has been attested in much
academic research.”” However, there has been criticism that the use of foreign resources is
“undemocratic, selective (cherry-picking), and misleading.” *”

There are two points to be addressed on this matter. First, reference to foreign sources can
create a foundation for an Asian constitutional court. The situation previously described (See
3.) induces some domestic judges to freely cite other foreign laws, case law, and international
human rights treaties. This encourages judges to see human rights issues from a more global
perspective, which may help when addressing global concerns.

Second, the existence of an Asian human rights court would promote reference to
international human rights treaties. It is also imaginable to refer to various practices of
other countries concerning the interpretation of treaties. The emergence of rich case law
from the ECtHR based on its authority leads the domestic courts of ECHR member states to
refer frequently to Strasbourg case law. How many domestic courts are willing to face the
embarrassing situation of their conclusions being later overturned by the Strasbourg Court?

It is time to examine the criticism of referring to foreign sources. First, is it undemocratic
for a domestic judge to refer to international human rights treaties? Here, it is important

28) Machiko Kanetake and André Nollkaemper, The Rule of Law at the National and International Levels:
Contestations and Deference (Hart Publishing, 2016).

29) See, Groppi and Ponthoreau, supra note 25.

30) Sandra Fredman, “Foreign Fads or Fashions? The Role of Comparativism in Human Rights Law” (2015) 64
ICLQ 631.
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to differentiate between ratified international human rights treaties and foreign law.>” The
judiciary is a part of the government under international obligation to the international human
rights treaties it ratifies. If treaties are ratified according to a constitutional arrangement,
which is usually approval by the legislature, referring to ratified international human rights
treaties is not undemocratic. If a country adopts a constitutional arrangement in which a
ratified treaty automatically becomes a part of domestic law, ignoring those treaties can be
seen as unconstitutional.

Secondly, is reference to international human rights treaties selective (cherry-picking)?
This is actually a more serious problem. For example, in 2013, the Supreme Court of
Japan for the first time cited foreign law and international human rights treaties, including
the specific recommendations of the Human Rights Committee and the Committee of the
Rights of the Child when it invalidated a discriminatory clause against children born out
of wedlock in the Civil Code.’” Taking into account the extremely deferential attitude of
the Supreme Court of Japan toward the legislature, it is understandable that the Supreme
Court referred to international recommendations because they could strengthen the Court’s
reasoning. However, in 2015, the Supreme Court ignored the recommendations of UN human
rights bodies when addressing the constitutionality of another controversial clause in the
Civil Code.* This selectiveness can be criticized as cherry-picking. It is now necessary to
establish a consistent theory and methodology for referring to international human rights
treaties.

There are two approaches on how to provide a theoretical foundation for applying
international human rights treaties in courts. First, it is possible to strengthen the binding
effect of human rights treaties. It is generally believed that the decisions of UN human rights
bodies, such as recommendations, opinions, and general comments, are not binding. However,
if domestic institutions such as the judiciary, legislative, and executive bodies try to faithfully
implement the obligations under the human rights treaties, treaties may take on a quasi-
binding effect. The accumulation of opinion and recommendations as precedent contributes
to enhancing a de facto binding effect. Thus, if an Asian human rights court is established, it
would be possible to render a regional human rights treaty binding. The question is how to
make the government change its present attitude (minimalism in implementation). Therefore,
the first approach is still too optimistic.

Second, a more realistic prescription is to treat international human rights treaties as

31) This does not mean foreign law is irrelevant. On the contrary international human rights treaties and foreign

bills of rights are related to each other.
32) Decision of the SCJ (Grand Bench), 4 September 2013, 67(6) Minshu 1320.

33) Two separate judgments of the SCJ (Grand Bench), 16 December 2015, 2234 Hanji 38 and 2284 Hanji 20.
For other examples of selectiveness, see, Fredman, supra note 30, 632.
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deliberative resources.”” When the court makes a judgment (decision), it is necessary for
a decision to be based on sound reasons. Imagine there are sound reasons A, B, and C and
weak reasons D and E. If the court decides based on D and E only, it is easy to criticize its
decision as wrong because the court failed to take into account other reasons, such as A, B,
and C, despite the fact that they appeared more persuasive. It is not necessary to evaluate
the strength of reasons D and E. The quality of the decision can be ensured by checking
the process. How thoroughly are the reasons explored? In the aforementioned decision of
the Supreme Court of Japan in 2013, all the possible reasons were examined thoroughly.
Therefore, we can conclude that the 2013 conclusion is persuasive. In contrast, the 2015
judgments ignored some recommendations of the human rights treaty bodies. Therefore, the
degree of persuasiveness of the 2015 judgments is lower than that of the 2013 decision.

It must be noted that a deliberative approach itself does not guarantee a single right answer.
This requires a system of circulation in which no issues of human rights are overlooked until
the issue is resolved or ceases to be a problem. In other words, opportunities for deliberation
must be systematically secured for everyone. Thus, it is necessary to re-conceptualize all
existing institutions at the domestic, regional, and international levels as multi-layered
systems for human rights protection. The European protection system for human rights is

already a good example of this model.”

Take the example of a child born out of wedlock. Until the first half of the 20th century,
it was common for domestic civil law to distinguish children born in and out of wedlock.
In the 1960s, European countries started to abolish this distinction. This was confirmed by
the judgment of the ECtHR in Marckex v. Belgium in 1979.> However, this judgment did
not have the force to change the legislation of other countries’ discriminatory legislation.
First, “The domestic margin of appreciation thus goes hand in hand with a European
supervision”;37) and second, if an individual fails to bring a case to the Court, his or her
problem cannot be addressed. This was true for French citizens until Mazurek v. France
in 2000, in which the ECtHR ruled that the French discriminatory legislation violated the
ECHR; thus, the French government changed the law.*® However, people under French
jurisdiction had to wait 21 years, which revealed a limitation of the regional human rights
protection system. However, the system continues to work to guarantee opportunities for

34) Fredman, supra note 30, 640.

35) In this context, the protection system not only included the ECHR but also the EU and other international
related institutions. It is also important to include NGOs and private sectors in terms of a problem discovery

and implementation.
36) Marckx v. Belgium, judgment of 13 June 1979.

37) Handyside v. the United Kingdom, judgment of 7 December 1976, para. 49 and the Sunday Times v. the
United Kingdom, judgment of 26 April 1979, para 8.

38) Mazurek v. France, judgment of 1 February 2000.
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deliberation to any victim wherever she or he lives within the jurisdiction of the ECHR.
Moreover, a trickle effect of one system can have an impact beyond its jurisdiction. The
aforementioned 2013 decision of the Supreme Court of Japan was indirectly influenced by
the ECtHR case law just described.’ Thus, a particular regional court impacts more than just
a particular region. In the future, an Asian human rights court can play an important role in
maintaining as active a circulation as possible.

What would be the advantage of such a multi-layered system? First, the existence of
such a system can contribute to gathering and sharing information concerning human
rights beyond any borders. Second, it can offer opportunities for new perspectives. Imagine
an example in which some countries already address a particular human rights problem
without negative consequences. This can present an opportunity for other countries to
rethink their own problems. Third, people who belong to certain minority groups have more
difficulty expressing their voices effectively because of the volume of people. However,
by understanding that the same minority concerns exist in every country at regional or
international levels, the minority can make a substantial presence. This can explain NOGs
that work globally to raise their profiles in the international community. Fourth, as long as
the system can maintain an active awareness of the issues, it would be possible to solve the
problems. Fifth, such a system works to prevent human rights violations by any government
by securing a minimum standard. Sixth, such a system works as a good detector of emerging
human rights issues.

6. Conclusions

The way to an Asian human rights court is probably still long and indirect. However, the
difference between the 1950s and the present (probably even the 1990s and the present) is
that an increasing number of developments in constitutional and international practices can
be interpreted as a doorway to an Asian human rights court. In particular, the development
of judicial review and interaction between different courts at the domestic, regional, and
international levels can accelerate further developments. Moreover, one can argue that some
Asian countries that have developed economically have an obligation to the rest of the world.
An Asian human rights court would not only serve Asia, but would also serve as a missing
piece in the jigsaw puzzle of the global human rights system. The establishment of an Asian
court can thus develop a degree of protection that operates on a global scale. Thus, such a
court can help the Asian region fulfill its responsibilities in a globalized world.

39) For details, see, Ejima, supra note 11, 166.
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I. Self-understanding as an Asian

Legal experts in human rights commonly point out that only Asia does not have human
rights protection system through regional human rights institutions. Mostly these notions
purport to have a working human rights court in Asia comparable to European Court of
Human Rights, Inter-American Court of Human Rights, and African Court on Human
and People's Rights. No one would deny that an effective human rights institution can
systematically level the peaceful life of the Asians up to a considerable extent, considering
the European's experiences with the European Court. No Asian can have plainly positive
prospects to build our common court when looking at the past and the present of Asia,
likewise.

Advised by the difficulties and hurdles of setting up an organized human rights court
in Asia, this article will not reiterate the necessity of the regional protection system or the
effectiveness of the international court system for human rights. It tries to concentrate
on network development process of the Association of Asian Constitutional Courts and
Equivalent Institutions for further level of organization at this very moment. Looking only up
the long-term target may frustrate ourselves with its distance from where we are. However, it
does not mean that the writer abandon a common court system in Asia for the ultimate human
rights protection as a long term project. The Asian Court should be the alternative.

The discussion of network development should be stressed especially at the current point
when the member states are favorable to form a consensus but not certainly convinced. In this
sense, communications to find similarity and difference from each other as Asian should be
required, because we did not share the same motive for a cooperative human rights protection
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institution like the Europeans and the others. We the Asians have been traumatized by the
history of the world powers' interventions in terms of sovereignty, and not been perfectly
healed yet. This situation is quite disadvantageous for adopting a intervening international
organization to a member state. Human rights became a world language for peace, but
the Asians think still much on sovereignty. We should accept this positional nature as a
precondition for our debate.

I1. Networks for Globalized Constitutionalism
1. Network Development through Openness

A network is propelled by mutual trust. Trust comes from knowledge. To know each
other, we should open ourselves and communicate. Sharing the member states' constitutional
experiences is the key. If a member state has a hard time finding a solution for a hard case
regarding human rights, it may consult with the other member state's decision. If a member
state's option deserves for criticism, the others may learn a lesson from it. Through this
continuing process, the member states will understand the other's human rights sensitivity.

To make sure this legal cooperation, the members should be active to introduce their own
constitutional decisions regarding human rights openly in a common language. Each state's
landmark decisions should be informed with no distortion. The member states should not
be hesitate to show their difficulties and limitations to follow the international human rights
standard. Statistical reports for citing the human rights norms in a constitutional case should
be shared. Competitive composition between members for the compliance of the international
human rights rules will be beneficial to all. To make things happen, the members should fill
the network database with practical information.

Furthermore, the member state's constitutional courts should take more open stance
toward international standard of human rights. Human rights decisions should be decided on
the ground of not only member state's constitution but also the international laws of human
rights. Active members like South Korea should play a leading role. Honestly, the Korean
Constitutional Court has not positively cited the international norms to decide a fundamental
rights case. Strict separation of jurisdiction between the domestic law and international
rules has been manifested. International laws regarding human rights have never worked
as a binding rule in the Constitutional Court cases. Things are changing recently in the
Court, but international rules can be at least a practical secondary source in a constitutional
decisionmaking. Preferably, a member state's rule and decision can be a secondary source,
as well. Justice Stephen Breyer in the U.S. Supreme Court, which is notorious for sustaining
American law's prior position for jurisdiction, emphasized many possible merits for referring
to a foreign country's rule best suited for special issues, such as death penalty, abortion."

1) Stephen Breyer, The Court and the World, Knopf, 2015.
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2. Is Human Rights Matter Universal to the Asians?

To make the networks stronger, we should draw a common commitment to the matter of
human rights. In many asian countries, economic growth has preceded individual human
rights. Although many states changed their stances, there are still many others who take the
wealth seriously. We cannot blame their position because being richer can be a human rights
matter to them. Value judgment is the one we should be careful to take. The network should
start with accepting diversity.

Considering political matter in human rights cases usually make the cooperative
network hard in the international level. Many human rights cases arise in terms of political
suppression. Foreign countries or international organizations cannot easily intervene domestic
political matters. The network cannot provide a cure-all for this matter, but can lead a way
to go together. Citing and introducing the other member state's judicial decisionmaking for a
special human rights issue in courts may stimulate a certain country's politics related with the
issue. If the country starts to feel a peer pressure, it is a success at the incipient step. AACC is
a good platform to practice the theory. If the judiciaries of member states lead the politics, we
may find possibility for the advent of a genuine regional human rights court in Asia.
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